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CURRENT TOPICS 


Legal Aid and Extended Jurisdiction in County Courts 


THE Ist January, 1956, has been fixed by the Lorp 
CHANCELLOR, as was expected, both for the coming into 
operation of the new county court jurisdiction and for the 
extension of legal aid to those courts: County Courts Act 
(Commencement) Order, 1955 (S.I. 1955 No. 1774 (C. 13)) ; 
Legal Aid and Advice Act, 1949 (Commencement No. 5) 
Order, 1955 (S.I. 1955 No. 1775 (C. 14)). The first of these 
two orders, bringing ss. 1-4 of the County Courts Act, 1955, 
into force on New Year’s Day, also has the effect of bringing 
into play the transitional provisions in Sched. I, Pt. III, to 
the 1955 Act (see s. 8 (2) of that Act). The scope of the Legal 
Aid Commencement Order is similar to that made in 1950 in 
relation to the Supreme Court, and in addition to the county 
courts it applies also to the Chancery Court of the County 
Palatine of Durham, the Mayor’s and City of London Court, 
the Liverpool Court of Passage, the Salford Hundred Court 
of Record, the Tolzey Court of Bristol and the Norwich 
Guildhall Court, and to any proceedings before any person 
to whom a case is referred in whole or part by any of those 
courts. As announced elsewhere in this issue, the Lord 
Chancellor is to address a meeting open to all solicitors at 
The Law Society’s Hall on 5th December at 5 p.m. 


The New Valuation Lists 


A USEFUL summary of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, is contained in an 
appendix to circular No. 62/1955 issued on 18th November 
by the Ministry of Housing and Local Government (H.M. 
Stationery Office, 9d.). The Act, which received the Royal 
Assent on 27th July, makes changes in the law to ensure 
that the new valuation lists, the first for more than twenty 
years, are brought into effect with the minimum of anxiety 
for ratepayers and without unnecessary work for rating 
authorities, local valuation panels and valuation officers of 
the Board of Inland Revenue. Other appendices set out 
suggestions to rating authorities as to how to bring the new 
valuation lists to the notice of the public, matter concerning 
the rating of charities and other bodies to which the provisions 
of s. 8 of the Act apply, and the constitution and procedure 
of local valuation panels and courts. The circular adds that 
tating authorities should make their rates and issue rate 
demands as early as possible, and they are reminded that 
unnecessarily high rate poundages will tend to increase the 
number of appeals. Rating authorities are also reminded of 
the Chancellor’s warning of 30th October to exercise the 
utmost economy. A point is made in the circular as regards 
the changes in s. 2 and Sched. I to the Act in the procedure for 
the consideration of proposals for the alteration of valuation 
lists. One of the main objects of the new procedure, it is 
stated, is to enable as many cases as possible to be settled by 
negotiation, and the purpose of allowing an extended period 
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is to ensure that there will be adequate time for negotiation 
to take place. The valuation officer will not delay in opening 
discussions, it is stated, and will at once give notice of 
objection where it is clear that agreement cannot be reached. 


Small Lotteries and Gaming Bill 

A PRIVATE Bill presented by Mr. Ernest Davies, the 
Small Lotteries and Gaming Bill, was read a second time 
in the Commons on 25th November. It provides that small 
lotteries can be held by societies whose purposé is to promote 
or assist charitable, cultural or athletic or other purposes not 
connected with private gain and who register with the local 
authority. No prize is to exceed £100 and no ticket is to 
exceed 1s. in value. A maximum number of 10,000 tickets 
is prescribed for each lottery, and expenses are not to exceed 
5 per cent. of the proceeds. Not more than half of the 
proceeds after deduction of expenses may be distributed. 
The price of the tickets must be uniform. The lottery may 
not be advertised, except to members, and tickets must not 
be posted, except to members. Subject to safeguards, the 
Bill also proposes to legalise whist drives and similar entertain- 
ments. The Under-Secretary to the Home Office, Sir HUGH 
Lucas-Tootn, said in reply to the debate on the second 
reading that, while the Royal Commission did not recommend 
any alteration of the law on lotteries, the situation had been 
altered considerably by two recent High Court decisions, 
which made it clear that some forms of lottery, thought to be 
legal, did not come within the exemptions of the 1934 Act. 
At the committee stage, the Government were willing to offer 
the promoters their assistance in the detailed consideration of 
the Bill’s provisions. 


** Micro ” Law Reports 

For those who like to have a substantial law library, 
inclusive of law reports, space is a pressing problem. We 
observe from the advertisement pages of the October issue 
of the Massachusetts Law Quarterly that an American company 
has published exact copies in “‘ microprint ’’ of certain current 
U.S. law reports. They claim that 400 “ micro’’ pages are 
printed on a card 6} by 8} inches, with the result that their 
editions of the reports fit in less than 5 per cent. of the space 
taken by conventional editions. The cards are clearly 
labelled and filed and a reading lens magnifies the print to 
larger than original size. The idea seems to us to be both 
brilliant and sensible, and we suggest that the publishers of 
law reports in this country should look into the matter. 


An Attorney’s Quandary 


$y the courtesy of one of the principal actors, we have been 
interested to peruse an account of what may with more than 
usual justification be termed a drama in court. Jn re Appeal 
of the United States Securities and Exchange Commission ; 
ex relatione Timbers was decided in October by the United 
States Court of Appeals for the Sixth Circuit, but the scene 
of the piece was laid in the courtroom of District Judge 
Arthur F. Lederle earlier this year; and the climax of the 
action took no less sensational a form than the immediate 
committal by the judge to the custody of the United States 
Marshal of Mr. William H. Timbers, counsel who had come to 
court to represent, with the court’s approval, two witnesses, 
employees of the Commission. These witnesses were refusing, 
on the Commission’s instructions, to answer questions on 
confidential topics. The litigation, to which the Commission 
was not a party, concerned a stockholders’ dispute with 
directors about alleged violations of the Federal Securities 
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Act and of the Michigan Blue Sky Law. Apparently the 
Commission had investigated some of these alleged violations, 
but they have a rule, authorised by statute, prohibiting their 
employees from divulging information or documents obtained 
in the course of an investigation. Over and above the question 
of heavenly hues, there are several incidents in the course of 
the recorded proceedings which induce in the English reader 
the reaction that ‘‘ it couldn’t happen here.’’ It was the trial 
judge who suggested that the main witness from the Com- 
mission should be subpeenaed. Later, when Attorney Timbers 
had, in answer to a telegram from the judge, brought to court 
the Commission’s files, the judge made the further suggestion 
that Timbers should be called as a witness, and overruled the 
latter’s protest with the words : “‘ Step around and be sworn.”’ 
The judgment on appeal notes that ‘‘ Counsel Timbers had to 
alternate from time to time from his role of witness to that of 
attorney, and vice versa.’’ It was because the advocate- 
witness, having ‘‘ submitted for several days to rigid 
questioning,’ declined on the ground of privilege to produce 
the file, that he was committed by Judge Lederle for contempt 
of court, and refused a stay of execution. However, the Circuit 
Court of Appeals did grant a stay within the space of hours, 
and eventually vindicated the privilege which the alleged 
contemner had claimed. They held that the Commission’s 
confidentiality rule was binding, on a line of authority which 
seems to be parallel with Duncan v. Cammell Laird & Co., 
Ltd. |1942| A.C. 624 and similar cases. Independently of this, 
the court considered that an attorney was entitled to claim 
what he honestly regarded as a privilege without standing 
in danger of imprisonment for asserting respectfully what he 
considered to be lawful rights. ‘If the attorney’s position, 
in the opinion of the trial court, is wrong to the point of 
contempt, he should be so adjudged ; but substantial justice 
would demand that he be given the benefit of counsel and an 
opportunity for review by an appellate court before being 
deprived of his liberty with the resultant ignominy.” 
Compared with what happened to Mr. Timbers, those regret- 
table brushes between Bench and Bar which our newspapers 
seize on so eagerly seem comfortably tame. 


The Chancellor’s Court of Oxford University 


THE Chancellor’s Court of Oxford University, it will 
interest others than Oxford men to know, is still in existence. 
On 15th November, Professor WALDOCK, wearing the robes of 
a Doctor of Civil Law, ordered an Egyptian undergraduate to 
pay {6 6s. 9d. for shirts, socks and underwear which he had 
bought from tailors in the High Street. No doubt trades- 
people are not so good-natured about credit as they used to 
be in the ancient universities and, perhaps, undergraduates 
can no longer be regarded as the good investment that they 
appear to have been when F. E. Smith’s creditors met and 
passed a vote of confidence in his capacity to repay them. 
We trust that this small case will be the beginning of better 
times for a court which had not previously sat for eleven years, 
and whose jurisdiction dates back to medieval times. 


Hire-Purchase 


INVESTIGATIONS are being made, according to a reply by 
the PARLIAMENTARY SECRETARY TO THE BOARD OF TRAD! 
in the Commons on 22nd November, into ostensible rental 
agreements which may be in breach of the Hire-Purchase and 
Credit-Sale Agreements (Control) Order, 1955, and _ the 
Board of Trade intend to prosecute wherever there is evidence 
to warrant it. 
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In the intervals of two years and six years respectively which 
have elapsed since the publication of the Final Reports of the 
Committees set up simultaneously in 1947 to inquire into the 
practice and procedure of the Supreme Court and the county 
courts, several of the recommendations made in those reports 
have found implementation in revisions of the rules of court. 
To the most important of those procedural reforms we have 
endeavoured from time to time to direct our readers’ attention. 
But procedural matters are not always so detached from 
substantive law as to make mere revision of the rules a 
sufficient remedy ; or perhaps it is that at some points the 
law itself as well as its mechanical processes needed over- 
hauling. One of the aims of the Administration of Justice 
Bill recently introduced by the Lord Chancellor is to put into 
force such of the proposals of the Evershed and Austin Jones 
Committees as, having after due consideration commended 
themselves to the authorities, require legislation for their 
effectuation. 

Some of the Bill’s most important provisions relate to the 
enforcement of judgments in the High Court and in the 
county court. Their content was briefly indicated in a note 
at p. 749, ante, and we hope to detail them in a future article. 
Many other proposals are concerned with matters of organisa- 
tion in the courts, and the profession as a whole will note them 
with some detachment. If the Bill becomes law, and is 
duly brought into operation on an appointed day or days, 
a solicitor of ten years’ standing may be appointed Chief 
Land Registrar ; and county court judges and official referees 
of the Supreme Court will be appointed by the Sovereign 
on the recommendation of the Lord Chancellor instead of by 
the Lord Chancellor direct as at present. There are a number 
of other proposals relating to the judges and officers of the 
superior courts and the county courts. : 


Of more pressing import to the ordinary practitioner are a 
number of changes which it is difficult to classify except by 
considering first those which deal with High Court procedure 
and then those that apply only to the county courts. But, 
to delay a moment longer getting down to detail, we may 
notice a general tendency to delegate into the sphere of the 
rule-making authorities some procedural topics which have 
hitherto been regulated by statute. Thus the form of an 
application to a county court for a declaration of legitimacy 
is no longer to be necessarily by petition, but will, when the 
Act comes into force, be such as is prescribed by the County 
Court Rules (cl. 32 (2)). Similarly, the time within which a 
county court judge may be moved to set aside an award 
on a reference to arbitration under s. 89 of the County Courts 
Act, 1934, will no longer be statutorily fixed (cl. 32 (4)). 
Whether new rules will prescribe the same short time limit 
as at present (the first court held after a week from entry 
of the award) remains to be seen. 

Again, an appeal from an order of a High Court judge in 
chambers not relating to practice and procedure at present 
requires leave unless an application is first made in open 
court to discharge the order. This results from a reading 
together of s. 62 and s. 31 (1) (g) of the Judicature Act, 1925. 
Both those provisions are listed for repeal, but without 
prejudice to the power of rules of court to provide for the 
setting aside or discharge of a chambers order upon notice 
by a divisional court or by the judge sitting in court (cl. 16 (4)). 
The effect seems to be the removal of an unnecessary restric- 
tion on the right of appeal, coupled with added flexibility in 
mechanical requirements with which our elected legislators 
need hardly concern themselves. 
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Clause 17 summarily repeals those statutory provisions 
which insisted on registration in the Bills of Sale (Filing) 
Department of cognovits or warrants of attorney (documents 
formerly prescribed to hamper fraud in the signing of judg 
ments), and of consent orders for judgment. The Evershed 
Committee’s view that these requirements no longer served 
any useful purpose certainly seemed to invite no challenge, 
and those who knew their way about the half-a-dozen or so 
cases on what constituted a consent order authorising judg 
ment within ss. 27 and 28 of the Debtors Act, 1869, may now 
put their minds to fresh studies. 

A new power is proposed for the High Court by cl. 18 to 
call in a probate or grant of administration which it appears 
to them ought not to have been granted or which contains 
an error, and to revoke it of the court’s own motion if satisfied 
that it would be revoked at the instance of an interested 
party. lResealing of Northern Ireland grants is available, 
it is made clear, for grants in respect of all the estate of a 
deceased (not personalty only), and bond cover for the 
English estates is required under s. 169 (3) (a) of the Judicature 
Act, 1925, only for administrations as distinct from probates. 

There is no separate probate registry in a county court, and 
accordingly when such a court, under its probate jurisdiction, 
orders the grant or revocation of probate or administration 
the order has to be certified under s. 62 of the County Courts 
Act, 1934, to a convenient district probate registry of the 
High Court. A minor improvement now proposed is that 
at the discretion of the county court registrar the certificate 
shall be transmissible to the Principal Probate Registry and 
given effect to there (cl. 32 (1)). 

As regards more general county court practice, the rules 
have already been amended to enlarge the category of cases 
in which a summons or other process may be served otherwise 
than by a bailiff. It is now proposed to extend s. 175 of the 
County Courts Act, 1934, to enable county court officers 
generally, besides bailiffs, to prove service by an endorsed 
memorandum (as they already can in specific cases under the 
revised rules), and to render them liable to the statutory 
punishment for a false endorsement (cl. 32 (3)). Non-official 
servers of process still need to file within,three days an 
affidavit of service where the rules require a document to be 
served personally. 

Powers of suspension of judgment and stay of execution, 
at present conferred by the 1934 Act on the judge, are to be 
exercisable, to such extent as the rules may provide, by the 
registrar (cl. 31). There will in future be two registrars 
instead of one serving as members of the rule committee 
(cl. 33 (2)), and the county court rules, as propounded by that 
committee and altered or allowed by the Lord Chancellor, 
will no longer need the concurrence of the Supreme Court 
rule-making authority (cl. 33 (1)). The county 
are thus about to achieve a further measure of self-government. 

Lastly, the penalties for such unseemly behaviour as an 
assault on an officer of a county court in the execution of his 
duty (s. 31 of the 1934 Act), rescuing or attempting to rescue 
seized goods (s. 124) and contemptuous conduct in court 
(s. 139) are to be increased to embrace in each case a maximum 
fine of £20 or imprisonment not exceeding one month (cl. 30). 


court 


This brief account of the pending Bill has not only glossed 
over, for the time being, execution and enforcement of 
judgments; it has not hitherto mentioned the earliest 

Admiralty Jurisdiction and other Provisions 
On this specialised head of the proposed 
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clauses headed “‘ 
as to Ships.”’ 
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reforms perhaps it will be sufficient if we say here (citing the 
explanatory memorandum) that they re-define the Admiralty 
jurisdiction of the High Court, the Liverpool Court of Passage 
and the county courts incorporating such amendments as are 
necessary to enable Her Majesty’s Government to ratify the 
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Brussels Conventions of 1952 dealing with the arrest of sea- 
going ships and civil jurisdiction in matters of collision. 
Those whose paths lie along the broad highways of maritime 
law will find an ample haversack ration in the first eight 
pages (nine clauses) of the Bill. J.F. J. 


“ALL RISKS” INSURANCE POLICIES 


“ALL RISKS ’’ insurance policies are in common use to-day, 
but the reported decisions on the meaning of the term “ all 
risks ’’ and the limit to be applied to it are remarkably few. 
On the other hand, however, this type of policy has frequently 
been before the courts in cases where no interpretation of 
the term itself was required.* 

One of the first cases on the meaning of the term “ all risks ”’ 
is Schloss Brothers v. Stevens [1906] 2 K.B. 665. Here goods 
had been insured against ‘‘ all risks by land and water from 
Cartagena to any place or places in the interior of the Republic 
of Colombia . . . including all risks of robbery with or without 
violence, all risks of damage by insects and clauses as 
attached.’’ Twelve bales of the goods had been damaged 
by an abnormal delay in the transit, which involved their 
exposure to damp, one bale had been accidentally wetted, 
and another accidentally wetted and injured by worms. 
Walton, J., held that all the damage suffered fell within the 
words of the policy and the underwriter was liable. His 
lordship said that the underwriter had contended that, 
if all risks were covered, why refer specially to risks of robbery 
with or without the other 
hand, it was very common to find in such contracts, although 
perfectly general words were used, including practically all 
risks, special reference to particular perils to which it was 
desired to draw special attention. He had read this policy 
as he thought it would be reasonably understood by any 
merchant or insurance broker, and, doing so, had come to the 
conclusion that the words “‘all risks by land and water ”’ 
must be read literally, as meaning all risks whatsoever. 
He thought they were intended to cover all losses by any 
accidental cause of any kind occurring during the transit. 


violence, negligence, etc.? On 


In the leading case of British & Foreign Marine Insurance 
Co., Ltd. v. Gaunt [1921) 2 A.C. 41, which concerned an 
insurance of a cargo of wool from Patagonia to Bradford, 
the principal question was as to the burden of proof. The 
House of Lords held that where “ all risks ’’ were covered by 
the policy and not merely risks of a specified class or classes, 
the insured discharged his special onus when he had proved 
that the loss was caused by some event covered by the 
general expression. He was not bound to go further and 
prove the exact nature or casualty which in fact occasioned 
the loss. 

The case, however, is of particular importance as regards 
the interpretation of ‘all risks’’ policies, for it contains 
the following dictum by Lord Sumner (at p. 57): ‘‘ There are, 
of course, limits to ‘all risks.’ They are risks and risks 
insured against. Accordingly the expression does not cover 
inherent vice or mere wear and tear or British capture. 
It covers a risk, not a certainty, it is something which happens 
to the subject-matter from without, not the natural behaviour 
of that subject-matter, being what it is, in the circumstances 
under which it is carried. Nor is it a loss which the assured 
brings about by his own act, for then he has not merely exposed 
the goods to the chance of injury, he has injured them himself. 


* See,e.g., Hyderabad (Deccan) Company v. Willoughby [1899) 2 Q.B. 
530 (insurance of bullion); Jacob v. Gavilley (1902), 7 Com. Cas. 116 
(insurance of prize fox-terrier); Hurst v. Evans {1917} 1 K.B. 352 
(insurance of jewellery). 


Finally, the description ‘ all risks’ does not alter the general 
law ; only risks are covered which it is lawful to cover, and 
the onus of proof remains where it would have been on a 
policy against ordinary sea perils.”’ 

In the American case of Chute v. North River Insurance 
Company (1927), 29 LI. L. Rep. 31, a fire opal had been 
insured against ‘‘all risks,’’ and, during the currency of the 
policy, became cracked. The Supreme Court of the State of 
Minnesota ruled that the insured could not recover the sum 
insured because of the inherent vice to which such a stone 
was subject. Judge Stone said that because the policy 
must be considered as one against damage from fortuitous 
and extraneous risks, it was not permissible to resort to an 
ultra-literal interpretation which would convert it into a 
contract of warranty against loss resulting wholly from 
inherent susceptibility to dissolution. 

In London & Provincial Leather Processes, Ltd. v. Hudson 
1939] 2 K.B. 724, some skins had been insured under a Lloyd's 
policy ‘“‘at and from any port or ports, place or places in 
Germany and whilst there for not exceeding three months (or 
held covered at a premium to be arranged) for processing, 
and thence to any port or ports, place or places in the United 
Kingdom.’’ One clause stated: ‘‘ This policy is against 
all and every risk whatsoever, however arising. All claims 
to be paid irrespective of percentage. Including confiscation 
and/or prohibition of re-export, other than a loss arising 
out of war or process.’’ The skins were sent for processing 
to a firm in Berlin. The firm forwarded some of them to 
sub-contractors, who later claimed a lien upon them and refused 
to return them until they had been paid. The remainder of 
the skins were kept by the firm, but on its becoming bankrupt 
were seized by its administrator under the German bankruptcy 
In an action on the policy, Goddard, L.J., 
“all risks "’ 


law and then sold. 
held that the loss of the goods fell within the 
clause and judgment was given for the plaintiffs. 

His lordship considered the nature of an “‘all risks”’ 
policy and said that he agreed that before a claim could 
attach there must be a loss of an accidental or fortuitous 
character ; there must be in some form or another a casualty. 
It was quite clear that the words had a wider meaning than 
something in the nature of an accidental fire or destruction 
of the goods by the forces of nature, such as a flood or a 
hurricane ; but it could not be denied that theft of the goods 
would be a loss coming within the policy, and that theft 
was a conscious and wilful act of another person. There was 
nothing fortuitous and accidental about that. It was 
accidental and fortuitous in the sense that the assured was 
deprived by some unexpected acts of his property in the goods 
or of his possession of the goods. 

In British & Foreign Marine Insurance Co., Ltd. v. Gaunt, 
supra, the cargo had been insured against “ all risks,’’ but 
in the recent case of F. W. Berk & Co., Ltd. v. Style (1955), 
The Times, 3rd November, the clause was wider. The policy 
on a cargo of kieselguhr packed in paper bags stated that it 
covered “all risks of loss and/or damage from whatsoever 
cause arising.’ The bags were so defective that the seams 
opened and the insured paid for the goods to be re-bagged. 
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The underwriter refused to pay for this expense on the ground 
that cl. 6 of the Institute Cargo Clauses (Wartime Extension) 
had been incorporated into the policy and this clause stated : 
‘This insurance shall in no case be deemed to extend to 
cover loss, damage or expense proximately caused by delay 
or inherent vice or nature of the subject-matter insured.”’ 
Further, the Marine Insurance Act, 1906, s. 55 (2) (c), stated : 
‘Unless the policy otherwise provides the insurer is not liable 
. Inherent vice or nature of the goods insured.’’ In an 
action on the policy, Sellers, J., gave judgment for the 
underwriter. His lordship held that cl. 6 restricted the scope 
of the clause covering “‘ all risks of loss and/or damage from 
whatsoever cause arising,’ but it was not wholly repugnant 


for. . 


In the construction of many buildings there are a number of 
works, such, for example, as painting or providing reinforced 
concrete or the supply of mechanical equipment, which call 
specialised treatment. Thus there may several 
specialists who contribute to the completion of a building. 
Occasionally the employer makes separate agreements with 
each specialist contractor, but this is not the usual practice. 
It is more advantageous to the employer to have one con- 
tractor to look to for general responsibility. The employer, 
however, sometimes reserves the right of choosing the specialist 
sub-contractors, and the latter are usually referred to as 
“nominated sub-contractors,’”’ or if they merely supply goods, 
“nominated suppliers.’’ The position of sub-contractors in 
building contracts raises a number of matters for considera- 
tion. An exhaustive enumeration and analysis of all those 
matters is not possible here, but some of the important and 
common problems which occur may be usefully discussed. 

In the first place, what is the relationship between a sub- 
contractor and the employer? The short answer to that 
question is that where the sub-contractor has entered into a 
contract with the main contractor to which the employer is 
not a party, there is no privity of contract between the sub- 
contractor and the employer. Thus, in Hampton v. Glamorgan 
County Council {1917} A.C. 13, a builder entered into a con- 
tract with the respondents, who were the county education 
authority, to build a school for that authority for a lump sum 
of £13,600, in accordance with the specifications and directions 
of the respondents’ architects. The specification and bill of 
quantities comprised certain provisional items, including the 
following: ‘‘ Provide the sum of £450 for a low pressure 
heating apparatus.’’ The appellant, who carried on the 
business of a hot water heating engineer, submitted a scheme 
to the architects for the heating of the school for £391, and by 
direction of the architects this scheme was accepted by the 
builder. The appellant then proceeded with the work, and 
about a month later applied to the architects for a certificate 
of £200 on account. The architects replied that they only 
issued certificates to the general contractor and suggested 
that the appellant should apply for payment to the builder. 
The appellant did so, and received {200 on account from the 
builder. Six months later the appellant applied to the 
architects for a certificate for a further sum of £120, and 
the architects replied that they did not certify for special 
contractors’ work, but they included the value of such work 
from time to time in the builder’s certificate. The appellant 


for be 


then applied for payment to the builder, but on the same 
day the builder suspended payment and called a meeting 
The appellant received no further payment 


of his creditors. 
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to it. Having regard to the established law on the matter, 
the plaintiffs, if they had wished to insure against inherent 
vice, should have used specific words to that effect. They 
should have arranged for cl. 6 to be struck out. 

Thus, even though a policy may be entitled an “ all risks ”’ 
one, it does not necessarily follow that the court will regard 
it as such, for it must take account of its detailed clauses 
and any implied terms. In some of the cases considered 
above the issue has been as to whether loss from inherent 
vice was or was not within the scope of the policy. Perhaps 
this is a matter which might be set out clearly in all policies 
of this type in such a way that the attention of the insured 
can be particularly drawn to it. ER HI. 


POSITION OF SUB-CONTRACTORS IN BUILDING 
CONTRACTS 


from the builder’s estate. The appellant then claimed that 
the respondents were liable to him, which the respondents 
denied. The appellant nevertheless completed his contract, 
and then brought an action against the respondents fot 
payment of £197 17s. for goods sold and delivered to, and for 
work and labour done for, the respondents. It was held 
by the House of Lords (Earl Loreburn, Viscount Haldane, 
Lords Shaw of Dunfermline and Parmoor), upon the con 
struction of the building contract, that the builder was to 
erect the school for a lump sum, including, if required, the 
heating apparatus up to a cost of £450, and that the builder, 
in employing a specialist to put up the heating apparatus, 
was acting as a principal and not as the agent of the building 
and that the action failed. Viscount Haldane, 
in the course of his judgment (at pp. 21, 22), put the whole 
matter very clearly in these words: ‘‘ The substance of the 
contract was that for £13,600 the contractor was to put up a 
building complete to the satisfaction of the respondents, 
and among the things which the building was to include 


owners ; 


was this heating apparatus which the contractor was to 
get put in to the satisfaction of the architects. The con 


tractor put in an apparatus which was approved by the 
architects, and a tender for which was obtained by the 
architects. The contractor put the heating apparatus in 
out of the £450 which was assigned to that apparatus in his 
lump sum. Prima facie the only relation between the 
appellant and the contractor was that of two persons dealing 
as principals; there was nothing in that contract which 
established a relation of privity between the appellant- and 
the respondents.’’ And Lord Parmoor pointed out (at p. 24) 
that the object of including a provisional sum or sums in a 
lump sum contract is that the employer, when he receives a 
tender for the whole work, may receive an inclusive amount, 
so that he may know that the sum, in this case £13,600, is 
inclusive of the entire work. There is certainly no inference 
of agency to be drawn from including in a lump sum contract 
a provisional sum. 

In A. Vigers, Sons & Co., Lid. v. Swindell [1939] 3 All E.R. 
590 the defendant entered into a contract with building 
contractors named Taylor & Ash, Ltd., on a standard R.1.B.A. 
form of contract, for the construction of a block of four self 
contained flats. The terms of the contract provided that 
‘ specialists and others executing any work or supplying and 
fixing any goods for which prime cost prices are included in 
the specification who may be nominated or selected by the 
architect are hereby declared to be sub-contractors employed 
by the contractor and are herein referred to as ‘ nominated 
sub-contractors ’,’’ In the specification were set out certain 
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prime cost items. These included the flooring of the four 
flats, and in respect of this work the plaintiffs made a tender 
which was accepted, and they duly became “‘ nominated sub- 
contractors.’’ The clear intention of the contract was that 
there should be no privity of contract between the defendant 
and the sub-contractors even if the defendant exercised the 
right which she had under the contract of paying a sub- 
contractor direct and debiting the contractor. One B was at 
all times treated by the defendant as the architect in 
connection with the building. Later, Taylor & Ash, Ltd., 
the building contractors, became involved and went into 
liquidation. BB, the architect, with the acquiescence of the 
defendant, wrote to T, a director of the liquidated company 
(Taylor & Ash, Ltd.) informing him that it had been decided 
that he should take over the contract. In short, 7 was 
substituted for Taylor & Ash, Ltd., and a new contract was 
created between T and the defendant. Later B, the architect, 
gave the plaintiffs a verbal order to lay the flooring, and then 
purported to pledge the defendant’s credit to the plaintiffs 
for the cost of the work. It was held by Asquith, J., that so 
long as the original contract was not modified, B had no 
authority to pledge the defendant’s credit to the plaintiffs. 
There was no privity of contract between the parties. 


When the property in goods has passed to the main con- 
tractor, the sub-contractor cannot claim a lien on those 
goods. In Pritchett & Gold and Electrical Power Storage 
Co., Ltd. v. Currie (1916) 2 Ch. 515 a company named the 
Humble River Company (who were later made defendants and 
to whom we will refer for simplicity as the “‘ defendant 
company ’’) contracted with Mrs. Currie to provide an elec- 
trical installation for her house for £1,363. The contract 
included the supply of an electrical battery and fittings, 
but no part of the above-mentioned contract price was 
allocated to the battery and fittings. The defendant com- 
pany sub-contracted with the plaintiffs for the supply of 
the battery to be erected by them at Mrs. Currie’s house 
at the price of £286, including erection. In accordance 
with the terms of the sub-contract the plaintiffs sent the 
materials for the battery by rail to a specified station, whence 
they were to be carted by the defendant company to 
Mrs. Currie’s house and there erected by the plaintiffs. The 
plaintiffs, who had become suspicious of the defendant 
company’s credit, did not proceed with the erection of the 
battery at Mrs. Currie’s house, and ultimately the defendant 
company themselves put the battery together. Later, the 
defendant company got into difficulties and went into 
voluntary liquidation. The plaintiffs then brought an 
action against Mrs. Currie to recover from her possession 
of the materials comprised in the battery. The Humble River 
Company were joined as defendants, and Mrs. Currie paid 
into court the sum of £266, part of the balance owing by 
her to these defendants. The plaintiffs contended that 
they had a lien on the purchase-money (the {266), but the 
Court of Appeal (Lord Cozens-Hardy, M.R., Pickford and 
Warrington, L.JJ.) held that the property in the materials 
had passed to the defendants, and that the plaintiffs had 
no lien upon the purchase-money in court. 


The contract may provide for direct payment by the 
employer to the sub-contractor in the event of the main 
contractor's default. In this connection we may refer 
to cl. 21 of the R.I.B.A. Form of Contract which deals with 
nominated sub-contractors. Paragraph (c) of cl. 21 provides 
that ‘‘ Before any certificate is issued to the contractor he 
shall, if requested by the architect, furnish to him reasonable 
proof that all nominated sub-contractors’ accounts included 
in previous certificates have been duly discharged, in default 
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whereof the employer may pay such accounts upon a certi- 
ficate of the architect and deduct the amount so paid from 
any sums otherwise payable to the contractor.’”’ It has 
been held in Re Tout and Finch, Ltd. [1954) 1 W.L.R. 178: 
98 So. J. 62, that cl. 21 (c), supra, is applicable both to interim 
and to final certificates. 


It cannot be too strongly emphasised that direct payment 
can only be made to a sub-contractor where the contract 
makes express provision for that course to be adopted. Thus, 
in Re Wilkinson ; ex parte Fowler {1905) 2 K.B. 713 a con- 
tractor, trading under the style of B. Cooke & Son, entered 
into a written contract with the Aylesbury Urban District 
Council for the construction of certain sewage works at the 
price of £11,546 payable by monthly instalments. The 
contract provided that certain machinery for the works was 
to be supplied to the contractor by specified firms, and 
then (cl. 54) provided that “If the engineer shall have 
reasonable cause to believe that the contractor is unduly 
delaying proper payment to the firms supplying the machinery, 
he shall have power if he thinks fit to order direct payment 
to them.’’ Later, the contractor was adjudicated bankrupt 
on his own petition. At that time the contractor owed 
£836 in various amounts to the specified firms for machinery 
supplied to him for the works. It was held by Bigham, J., 
that by presenting his petition in bankruptcy the contractor 
‘unduly delayed proper payment ’’ to the machinery firms 
within the meaning of cl. 54 of the contract, and that these 
firms (the sub-contractors) were entitled to be paid direct 
in priority to the claim of the trustee in bankruptcy. The 
principle of that case was followed in Re Tout and Finch, Ltd., 
supra, where a local authority entered into a contract, in 
the standard R.I.B.A. form, with a company as main con- 
tractors for the erection of fifty-seven flats. The contract 
provided, inter alia, that the architect should nominate 
specialist sub-contractors. The applicants were duly 
nominated sub-contractors for the construction of reinforced 
concrete floorings. The architects issued an interim certifi- 
cate, which included a sum due to the applicants. Later, 
the company, which had become insolvent, went into voluntary 
liquidation. Although the contract was nevertheless com- 
pleted at that time, the architect withheld the issue of his 
final certificate until certain matters had been decided by 
the court. It was held by Wynn Parry, J., that the language 
of cl. 21 (c) (which is set out above) of the main contract 
was applicable both to interim and final certificates, so that 
the local authority were entitled at their discretion to make 
a direct payment of any unpaid balance to the applicants, 
i.e., the above-mentioned nominated sub-contractors, for the 
construction of the floorings. 


On the other hand, in /. A. Milestone & Sons (Ltd.) in 
Liquidation v. Yates Castle Brewery, Ltd. |1938) 2 All E.R. 439 
there was a lack of precision about the alleged power of the 
employer to make direct payment to the sub-contractor. In 
that case the plaintiffs, who were builders and contractors, 
entered into a written contract with the defendants (the 
building owners) for the building of a hotel. There was a 
clause in the contract which merely provided that sums 
certified by the architect should be paid to the sub-contractor 
by the contractor or by the employer as the architect should 
direct. A great deal of the work in this case was done by 
sub-contractors nominated by the architect. When the 
greater part of the work had been carried out, and paid for, 
the plaintiffs (i.e., the builders) went into liquidation. Before 
the date of this liquidation, some of the sub-contractors 
had been partly paid. <A considerable part of the contract 
price had been paid to the builders on certificates which 
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covered some of the work done by the sub-contractors whom 
the builders had not paid. The defendants (i.e., the building 
owners) proposed to pay the sub-contractors direct and claimed 
to deduct the amount expended from the balance of the 
contract price to the builders. To this objection was taken. 
On a special case stated by the arbitrator for the opinion 
of the court, it was held by Singleton, J., that the defendants 
were not empowered to pay the sub-contractors direct. In 
the course of his judgment the learned judge said that a 
condition which enables the building owner to pay someone 
other than the contractor must be strictly construed. If it is 
open to the architect to issue a certificate to the building 
owner covering the amount due to a specialist, and thereafter 
to issue a certificate to the specialist covering the same 
amount, and if it is open to the building owner to act on 
such certificates, indescribable confusion might be caused. 
It must be clear from the terms of the contract that the 
parties have so agreed before any such right can be 
established. In the present case the learned judge was 
wholly unable to find that the parties had so agreed or that 
there was any right in the architect to issue a certificate to a 
sub-contractor in respect of an amount already covered by a 
certificate issued to the main contractor. The foregoing case, 
it may be noted, also emphasises the principle that an architect 
cannot issue a further certificate after a dispute has arisen 
between the various parties, because it is then for an arbitrator 
or the court to say what are the rights of the parties in the 
circumstances then existing. 

Where a sub-contractor sues the employer for work extra 
the original contract sum, he must put in that contract, 
if in writing, and also prove a separate and distinct contract 
with the employer to do the work sued for: see Eccles v. 
Southern (1861), 3 F. & F. 142. 

The bankruptcy of the builder, i.e., the main contractor, 
raises several points for consideration, one of which is the 
question of ‘“‘ reputed ownership’’ under s. 38 (c) of the 
Bankruptcy Act, 1914. A sub-contractor may have brought 
his materials to the site of the building when the builder 
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What is the position in such a case ? 
ex parte Oundle and 
Thrapston Rural District Council v. The Trustee {1948} Ch. 407, 
where a builder who had contracted with the local authority 
to erect two pairs of houses for them on a building site was 


becomes bankrupt. 
This very matter arose in Re Fox ; 


adjudicated bankrupt. There were on that date in his 
possession loose building materials divisible into three heads : 
(a) materials lying in his builder’s yard ; (b) materials lying 
on the site; and (c) tiles and roofing material lying on the 
site. The last mentioned were the property of sub-contractors 
with whom the builder had entered into a sub-contract for 
the tiling of the houses, and had been deposited on the 
site pursuant to an arrangement made between the builder 
and the sub-contractors. The question having arisen as to 
whether all the above-mentioned materials, or some of them, 
were in the “reputed ownership”’ of the bankrupt (the 
builder) under s. 38 (c) of the Bankruptcy Act, 1914, it was 
held by the Divisional Court (Jenkins and Harman, JJ.) 
that there was a distinction between the materials in the 
yard and those on the site. Anyone seeing buildiig materials 
stored in a builder’s yard would naturally suppose that they 
were the builder’s own property. The bankrupt was in 
possession of the materials in the yard by the permission of 
the local authority in such circumstances that he was the 
reputed owner thereof, and accordingly those materials vested 
in the trustee in bankruptcy. With regard to the materials 
on the site the bankrupt’s possession thereof was ambiguous, 
and not such as to make him the reputed owner of the goods, 
and therefore they did not vest in the trustee. 

In conclusion, mention should be made of a very important 
matter which cannot be discussed here in detail, namely, the 
relationship between the sub-contractor and the main con- 
tractor. This relationship depends upon the construction 
of the sub-contract. It is quite common for the sub-contract 
to refer to the terms of the main contract and it is then a 
question of construction how far, if at all, such terms are 
incorporated in the sub-contract. 

M. 


SALE BY A SURVIVING JOINT TENANT: 


THE article under this heading in this Diary at p. 771, ante, 
has provoked a number of letters from readers. One asks 
whether when I wrote I had in mind the view of the Council 
of The Law Society expressed in the Law Society’s Gazette 
for April last (p. 159), and, if so, whether I can suggest any 
way of resisting a purchaser’s solicitor’s request, based on the 
Society’s view, that a trustee should be appointed for the 
purpose of the conveyance to protect the purchaser. 


The note in the Gazette, after referring to the amendment to 
s. 36 of the Law of Property Act, 1925, made by the Act of 
1926, states that when a sale is made by a surviving joint 
tenant he can only make title subject to the equities affecting 
the land, and refers to the danger against which a purchaser 
requires protection—the possibility of a severance of the 
joint interest. The note then continues: ‘It is apparent 
from such authorities as Emmet on Title (13th ed., vol. I, 
p. 320) (the reference to the 14th ed. would be vol. I, pp. 324-5], 
Encyclopedia of Forms and Precedents (3rd ed., cumulative 
supplement, 1955, p. 564 et seq.), the Law Journal, 


29th September, 1945, p. 318, and 20th July, 1951, p. 395, 
and the Law Times, 17th December, 1954, p. 317, that the 
law is not free frorn doubt. 


Accordingly, as a matter of good 





conveyancing practice, it is recommended that for the due 
protection of the purchaser an additional trustee for sale 
should be appointed for the purpose of the conveyance, This 
can easily be done in the conveyance itself, and a separate 
deed is not necessary. (See Encyclopedia of Forms and 
Precedents, 3rd ed., vol. 15, p. 773, precedent No. 143 
to be adapted.)” 

Before dealing with the point on this note made by the reader 
who brought it to my attention, I would like to make two 
comments on the note itself. The first concerns the recom 
mendation which is made “ as a matter of good conveyancing 
practice.’’ The suggestion here is, I think, that the vendor's 
solicitor when he prepares the title of his client’s property 
as a preliminary to sale should, wherever possible, find some 
person willing to act as a trustee for the purposes of the 
conveyance, and if such a person is found arrange for him to 
be appointed a trustee of the statutory trusts with the 
surviving joint tenant. This is excellent advice so far as it 
goes, but as the reader who originally asked me to write on 
this subject has pointed out so forcibly, cases arise, and not so 
infrequently, where it is either impossible or difficult to find 
someone accommodating enough to lend himself for this 
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purpose. In such a case it becomes necessary to examine the 
alternative possibility, which is to deduce title through the 
surviving joint tenant as beneficial owner. Secondly, there 
appears to be a suggestion in this note that the appointment of 
an additional trustee to act with the surviving joint tenant is 
the merest formality. So it often is, so far as the purely 
conveyancing aspect of the matter is concerned. But the 
risk to the purchaser (of the possibility .of a severance) has 
a necessary counterpart in the risk to the person appointed 
ad hoc to be a trustee for the purpose of protecting the 
purchaser against risk, and nobody should be asked to act 
as such a trustee unless the existence of this risk is pointed 
out to him. And what is the likely result of that ? Unless 
he is a close connection of the surviving joint tenant he will 
want protection, and the only practical protection is the 
retention of part of the purchase-money on trust, a course 
which is quite likely to result in the surviving joint tenant 
deciding not to sell at all, and the purchaser being 
disappointed of his proposed purchase. 

Now, to return to this reader’s point : the vendor's solicitor 
draws the contract on the footing that the vendor sells as 
absolute owner; the purchaser’s solicitor on investigating 
title refuses that title on the grounds that it is not safe for the 
purchaser, in view of the doubts expressed in the Gazette, 
to accept it, and suggests a conveyance by the vendor and 
another as trustees for sale ; this suggestion is impracticable. 
What is the vendor’s solicitor to do? The answer must be, 
to threaten to rescind, either in reliance on the common-form 
condition of sale giving the vendor liberty to rescind in the 
event of the purchaser pressing an objection, or on the broad 
ground that the title as offered has been rejected. But as 
we are all anxious to do what we can in helping clients to 
complete their threat of 
rescission be accompanied by an attempt to persuade the 
purchaser’s solicitor that his objection is not as substantial as 
(perhaps) may first appear from the number and weight of the 
authorities quoted in the note in the Gazetfe on this subject. 


purchases, I suggest that the 


None of these authorities goes so far as to say that a sur- 
viving joint tenant has no title to convey a legal estate in 
the property free from the trusts which affected the property 
while it was vested in the joint tenants: in view of s. 36 (2) 
of the Law of Property Act, 1925, to say so would, of course, 
The most that is said is that there is some doubt 
about the position. But how much doubt is there? It is 


be absurd. 


interesting to see how the most up to date of the commentators 
on this point cited in the Gazette's note deals with the problem. 
The relevant note in the 1955 supplement to the Encyclopedia 
of Forms and Precedents is by the learned author of Williams 
on Title, to which I referred in this connection in my earlier 
article on this subject. He deals with the problem very fully, 
but I think that I can bring out the gist of his observations 
by the quotation of two passages. First, the problem is 
stated: “‘ The real difficulty arises from the fact that the 
vendor has been and may still be a trustee, and a conveyance 
by him as sole beneficial owner, if there has been a severance, 
isa breach of trust. It has been held that, where the purchaser 
for value obtains the legal estate through a breach of trust, 
he cannot claim protection as a purchaser for value without 
notice (Perham v. Kempster (1907) 1 Ch. 373). Further, it 
has been held that where the trustee has notice of an equity 
but the purchaser has not, still the purchaser loses his 
protection...’’ Then follow references to certain cases which 
were mentioned in my earlier article, and a discussion of their 
effect; the conclusion is then stated thus: “It 
reasonably certain that a purchaser for value from the 
survivor of beneficial joint tenants who has no notice of any 


seems 
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act which could amount to a severance on the documents of 
title, makes proper inquiry of the vendor whether he knows 
of or has received notice of any such act, and receives a negative 
answer, searches against the relevant parties and finds no 
bankruptcy, and has no notice aliunde of any such act, can 
accept a conveyance from the survivor as beneficial owner. 
This view has recently received considerable confirmation in 
Re Cook {1948] Ch. 212.”’ 

If any reinforcement for this view is needed, it will be 
found by examination of the case of Perham v. Kempster, 
which with analogous cases is the foundation of the doubt 
which has been cast on the title of a surviving joint tenant to 
convey an unencumbered legal estate to a purchaser for value 
without notice. The vendor in that case was the sole surviving 
trustee of a will under which certain realty had been devised 
to him beneficially subject to certain trusts. The conveyance 
was made when these trusts were still subsisting, i.e., when it 
was clear that the vendor was still a trustee of the land. The 
principle which Joyce, J., applied in reaching his decision 
which was that the purchasers took with notice of these 
trusts, although they obtained a legal estate in the land) was 
that any person who takes from one whom he knows to be the 
trustee of a will, otherwise than under a conveyance authorised 
by the trusts or powers thereof, property which he knows to be 
part of the trust estate, takes such property subject to all 
the trusts and equities to which it was subject in the hands of 
the trustee as such (1907) 1 Ch., at p. 380). Examining the 
possible application of this principle to the statutory trusts, 
which are the only trusts with notice of which the purchaser 
of property which was formerly in joint ownership can be 
affected, the parallel to a sale authorised by the trusts and 
contained in the will to which Joyce, J., referred 
seems to me to be the statutory title mentioned in the 
addendum to s. 36 (2) of the Law of Property Act, 1925, 
of the surviving joint tenant solely and beneficially interested 
to deal with his legal estate as if it were not held on trust for 


pow rs 


sale. 

(nother reader has drawn my attention to the possible 
effect of s. 14 (2) of the Trustee Act, 1925, in this connection. 
rhe danger that he sees is that the purchaser from a surviving 
joint tenant, not having a receipt for his purchase-money 
from two trustees, may perhaps be required by a person who 
claims a portion of the proceeds of sale by virtue of an alleged 
severance by the deceased joint tenant to pay over the purchase- 
money (or the claimant’s share in it) which has already been 
paid to the surviving joint tenant. Section 14 (2) requires, 
in effect, a receipt from two or more trustees for the proceed 
of sale arising under a trust for sale of land. The problem 
here is, what do those last six words mean? Is there a trust 
for sale when, on the face of it, the case comes within s. 36(2) 
of the Law of Property Act, 1925, at the time of the conveyance 
to the purchaser? The note to s. 14 (2) in Wolstenholme and 
Cherry's Conveyancing Statutes (12th ed., vol. 2, p. 1286) 
indicates a negative answer so far as regards the case where 
at the time of the purchase, the vendor is apparently the 
surviving joint tenant. It is impossible, in these cases, to 
prove the negative assertion that there has been no severance 
and if the matter is not to be regarded as closed in the pur 
chaser’s favour at the time of the conveyance to him, the 
addendum made by the 1926 Act to s. 36 (2) could never hav 
any practical meaning. 

This is obviously a controversy which can never be stilled 
except by a decision of the court. My earlier article was 
never intended to suggest that a purchaser’s solicitor should 
not try to obtain for his client the best title that can be made 
available ; and obviously the best title is one that is made 
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under cover of a subsisting trust for sale. But if for any 
reason (and there are plenty of good reasons) the vendor’s 
solicitor should find it difficult to make title in this way, my 
view is that a good title can be made by the surviving joint 
tenant as beneficial owner. I cannot say that a purchaser 
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from a surviving joint tenant runs no scintilla of risk: in 
view of the many expressions of opinion to the contrary it 
would be quite absurd to say that. 
obtained from the courts on this point, I have virtually no 
doubt that it would be in favour of the purchaser. 


“A B( 


But if a decision is ever 


AGRICULTURE: MODIFICATION OF FIXED EQUIPMENT 
REGULATIONS 


WHEN Parliament set about making comprehensive provision 
for agriculture some eight years ago and passed the Agriculture 
Act, 1947 (of which Pt. III was to become the Agricultural 
Holdings Act, 1948), it was considered that something ought 
to be done about the upkeep of farms. Good estate manage- 
ment and good husbandry were defined, or at least described, 
in Pt. Il of the 1947 Act, which provides for supervision, 
directions, dispossession, etc. ; in the case of demised agri- 
cultural property, it was thought that the system by which 
the tenant farmer got, or did not get, repairs done by touching 
his hat to the squire was out of date. That system had been 
known to work satisfactorily regardless of what the terms of 
their tenancy agreement contained, but when introducing 
its innovation the Legislature made what might be considered 
a curious gesture respecting sanctity of contract, such sanctity 
being recognised when the contract was written, but not 
when it was a verbal one. What is nows. 6 of the Agricultural 
Holdings Act, 1948, enacts in its first subsection that the 
Minister [now of Agriculture, Fisheries and Food| may, after 
consultation with bodies representing the interests of landlords 
and tenants of agricultural holdings, “‘ make regulations 
prescribing terms as to the maintenance, repair and: insurance 
of fixed equipment which shall be deemed to be incorporated 
in every contract of tenancy of an agricultural holding, 
whether made before or after the commencement of this Act, 
except in so far as they would impose on one of the parties 
to an agreement in writing a liability which under the agree- 
ment is imposed on the other.’’ By subs. (2), a party to a 
tenancy agreement in writing which “ effects substantial 
modifications ’’’ in the operation of such regulations may, 
if he has requested the other to vary it so as to bring it “ into 
conformity with ’’ them, and no agreement has been reached, 
refer to arbitration the terms respecting maintenance, repair 
and insurance of fixed equipment. But the third subsection 
directs any arbitrator dealing with such a reference to consider 
whether the modifications complained of are justifiable 
having regard to the circumstances of the holding and of the 
landlord and tenant ‘‘ and if he determines that they are not 
justifiable as aforesaid, he may by his award vary the terms 


referred . . . in such manner as appears to him reasonable and 
just between the landlord and the tenant.” 
The Agriculture (Maintenance, Repair and _ Insurance 


of Fixed Equipment) Regulations, 1948, which came into 
operation on Ist March of that year, contain a very compre- 
hensive code imposing liability for some repairs and replace- 
ments on the one and for others on the other party, with an 
occasional right to contribution. 


In 1935, the respondent in Burden v. Hannaford (1955 
3 W.L.R. 606 (C.A.) (p. 780, ante) had, as tenant, entered into 
an agreement for the tenancy of a farm, and one clause said : 
“ The tenant shall not be liable to the landlord for dilapidations 
on quitting for any of the hedges and fences on the farm and 
shall not be entitled to any compensation for any improvement 





in the condition of the hedges and fences which shall be 
effected by him during the tenancy.”’ Liability to repair, 
inter alia, fences and live and dead hedges is imposed on the 
tenant by reg. 5 of the regulations. 

In 1951, the original 
to the appellant. 
Ladyday, 1954, the appellant made a claim for dilapidations 
suffered by some of the hedges. The tenant relied on the clause 
set out above. The arbitrator stated a case for the opinion 
of the local county court judge, who decided the point in the 
The Court of Appeal upheld his decision 


landlords conveyed the reversion 


rhe tenancy having come to an end at 


tenant’s favour. 

The point might fairly be considered an arguable one. 
There was an enactment (the Agricultural Holdings Act, 
1948, s. 6 (1)) saying that the ministerially prescribed terms 
should be deemed to be incorporated in every contract of 
tenancy, the only exception being where they impose on one 
party to a written agreement a liability which that agreement 
imposes on the other. Neither suggested that the 
relied on by the tenant did impose any lability to repair 
hedges on either party ; it was actually agreed that reg. 5 
was incorporated in the tenancy agreement. 
the ball may fairly be said to have been well in the 
It was for him to show 


clause 


This being SO, 
tenant's 
court as soon as the game had started. 
that, notwithstanding the incorporation, effect had to be given 
to the condition expressed in the clause cited. 

How an Act of Parliament can modify a tenancy agreement 
was once strikingly illustrated by Walker v. Hobbs & Co. (1889), 
23 V.B.D. 458, which decided that the “ there shall be implied 
in every contract for the letting of ’’ certain dwelling-houses 
to which the Housing of the Working Classes Act, 1885, 
applied a condition of fitness for habitation would not only 
entitle a tenant to repudiate a tenancy but also would entitle 
him to bring an action for damages, just as if the landlord 
had covenanted to keep the house in the state required by 
the section. 

Accordingly, the court considered that the question it 
was asked to decide was which was to prevail : the “ statutory 
clause’’ placing a duty to maintain hedges on the tenant, 
or the clause in the tenancy agreement exempting him from 
any such liability? Rejecting the contention that the 
statute had in this case closed a gap, the court held that the 
two provisions had to be “ read together.'’ And on these 
lines it reached the conclusion that, neither prevailing over 
the other, the effect was that the agreement prevailed in so 
far as it conflicted with the model clause deemed to be 
incorporated in the contract. 

No one would deny that this result was 
something like a four de force. When two 
to be read together, it generally means not only that the 
subject-matter must be the same, but also that they have a 
common author who, when he produced the second, had the 
first in mind. In this case there was no common author, 
clause 


achieved by 
prov iIslions are 


was devised, what was 


and when the contractual 
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presumably being dealt with was the implied common-law 
obligation to treat and yield up the premises in accordance 
with the rules of good husbandry. It was argued on behalf 
of the landlord that the Legislature had filled a gap, but the 
court considered that the contractual clause showed that there 
was no gap. 

As one might expect, support was sought for the opinions 
formed beyond the subsection itself, and two different kinds 
of considerations were mentioned. One concerned the conduct 
of the landlord himself, when the war agricultural 
executive committee had wanted hedges repaired in 1941, 
had agreed to pay the tenant for repairing them ; and who, 
when seeking increases of rent, had twice asserted that the 
tenant was not liable for such repairs. It may be said that 
these facts were peculiar to the case before the court and that 
the latter would not ordinarily be affected by the interpreta- 
tion which one of the parties has placed upon any provision, 
which is a question of law. But 
to the right to refer a tenancy agreement to arbitration if it 
effects substantial modifications in the operation of the 


who, 


reference was also made 
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regulations, of which right neither party had availed himself. 
This, it was pointed out, might well be because the modifica- 
tion was not a substantial one; but, be that as it may, it 
showed that a distinction was to be drawn between substantial 
and unsubstantial modifications, and that a right to modify 
unsubstantially was fully recognised. Incidentally, it may 
be that Morris, L.J.’s short judgment understated the case 
when he said: “ the powers of the arbitrator include 
powers to vary the agreement so as to bring it into conformity 
with the provisions of the regulations.’’ It is true that there 
can be no arbitration till one party has requested the other 
to vary it so as to bring it into conformity with the regulations 

but once a reference is made, the powers seem far wider ; 
the test is that of justifiability having regard to the circum- 
stances of the holding and of the landlord and tenant. The 
last-mentioned consideration seems to authorise an arbitrator 
to direct his attention to something other than the cold and 
impersonal Fixed Equipment Regulations, and to invite 
him to visualise the old squire and tenant farmer relationship 


R. B. 


when making his award. 


HERE AND THERE 


INDESTRUCTIBLE FOOTBALL 


SAY what you will, football is one of the most versatile of 
human activities. It is only the jaundiced eye of the over- 
fastidious man which sees at the end of the vista of the playing 
field only a muddied oaf in the goal. There must surely be 
something numinous and indestructible in an art which, 
adapting always itself to the moods of successive generations, 
has been to the early sixteenth and seventeenth century 
sovereigns an impediment to archery and martial exercises 
to be legislated against, to the nineteenth century public 
school headmaster and his successors a solid basis on which 
to build character and esprit de corps, and to the modern 
fortune hunter an essential adjunct to a semi-national lottery. 
The survival of football might be taken as the 
refutation of the theory of Parliamentary omnipotence. In 
1388, the working classes were forbidden by statute to play 
at quoits, tennis, football and various other “like importunate 
games.”’ The Act, having failed to kill the 
obnoxious pastimes, was confirmed in 1409 and 1477. It is 
not the only occasion that Parliament has been forced into 
the position of a querulous parent repeating prohibitions which 
the children simply will not obey. In the time of James I, 
the Middlesex justices were making by-laws against football 
in the streets of London whereby “ great disorders and 
tumults do often arise.’’ They also had to cope with 
incorrigible sportsmen like Edward Wharton, who refused to 
go to musters for military training and dissuaded others in 
order to “‘ goe see a footeballe playe.’’ So football has 
survived, not, indeed, as the established religion of England, 
which no candid can doubt to be cricket, but 
certainly as a spiritual force emerging with all the added 
strength imparted by early persecution, something akin to 
the great upsurges of popular devotion. It is literally true 
that, in a little booklet officially published to persuade the 
English and the Poles to understand each other better, a 
collection of photographs in juxtaposition illustrating parallel 
aspects of life in their two countries included one pair 
representing on one page the vast concourse at some great 
religious shrine in Poland and opposite an English cup-tie 
crowd. The point of view could hardly have been put more 
clearly. 


classic 


obviously 


observer 


CULTURAL EXPORT 
So it is that football has become England’s chief cultural 
export. Cricket has remained a ritual of worship for the 
household gods, one of the high privileges and bonds of 
Empire. Its white-robed priesthood was never recruited 
from lesser breeds without the law of the British sovereign’s 
peace. But football, at once atavistic and adaptable, fulfilling 
some universal need, had only to be seen to be adopted in 
Spanish hamlets or Italian friaries, beside the Pacific or 
beyond the Iron Curtain. No doubt Freud or one of his 
colleagues could expound the deep psychological need which 
its symbolism so strangely satisfies. But no translation, 
however brilliant, ever retains the identity of the original. 
Translate a poem and you may produce in the foreign 
language a better poem or a worse poem, but never the same 
poem. So it is with football. The public school headmaster, 
when he extended the compulsory discipline of the classroom 
to the playing fields as well, really was acting on the 
hypothesis of a self-evident and inevitable good pervading the 
game with its spirit, fusing healthy bodies and healthy 
minds and uniting the participants selflessly into the pursuit 
of a common benefit, so that England’s future battles were 
already being won on the playing field now. This aura of 
seriousness has hung about the game on whatever field its 
footprints have fallen. But what the faith in the universal 
beneficence of football as practised in England did not reckon 
with was the fact that seriousness of purpose can take many 
different and unfamiliar forms, that the seriousness of purpose 
of the head-hunter in Papua will be very different from the 
seriousness of purpose of Dr. Arnold at Rugby. The faith 
was in a new moral quality invented by the English which 
they called ‘‘Sportsmanship’’ and which was manifested 
in a mystical self-discipline and self-effacement voluntarily 
adopted in relation to the Rules of the Game. As so many 
baritones have boomingly assured us— 
‘“‘ The Game is more than the Player of the Game 
And the Ship is more than the Crew.”’ 


SERIOUS PURPOSE 


Tue English have been rather surprised when they have 
encountered foreigners who, with their deplorable tendency 
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to apply logic to life, have decided that, if the game is as 
important as all that, why then, the most important thing 
is to win the game at all costs, as in love the most important 
thing is to win the woman at all costs. Only the other day, 
Wales was involved in a striking example of this sort of 
seriousness when, in the course of a match with a continental 
team, two players left the field on stretchers and fifteen 
more were treated for injuries. The teams did not shake 
hands at the end of the game, but at a subsequent banquet 
Sportsmanship in the British idiom was re-enthroned with 
an exchange of club ties and cigarette lighters and the singing 
of the compline hymn, ‘‘ Auld Lang Syne.’’ About the same 
time, there was news of a football match at Savannah in 
Georgia (U.S.A.), when police cars were tipped over and 
policemen punched. Tear gas eventually solved the situation, 
but, as one officer said, it was ‘‘ just one of those things. 
It happens every year. This time the students worked up 
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The Russian idiom 


a little more enthusiasm than usual.’’ 
in translating football into indigenous terms is again somewhat 


different. No one ever suspected either the players or the 
spectators of lacking high seriousness. One cannot do better 
than quote the newspaper Kommunist in its account of a 
little trouble at an Armenian football match: ‘‘ The match 
took place at Yurevan. Some of the crowd were dissatisfied 
with the result and tried to lynch the referee. This dis 
satisfaction was used by hooligans and criminals to start 
riots. There was violence and resistance to the representatives 
of authority. Militiamen were stoned. Twelve people were 
brought before the Supreme Court of the Armenian Republic. 
Four were condemned to twenty-five years in prison and one 
to twenty years. Two were sentenced to fifteen years ; 
three to ten years; one to two years and one to twelve 
months.’’ The Director of Public Prosecutions never sends 
the Old Bailey anything as interesting as that. 


RICHARD Rok. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


FACTORY: DUST: ‘‘SUBSTANTIAL QUANTITY OF 
DUST”: ‘* ALL PRACTICABLE MEASURES” OF 
PROTECTION 
Gregson v. Hick Hargreaves & Co., Ltd. 


Singleton, Jenkins and Parker, L.JJ. 25th October, 1955 


Appeal from Donovan, J. ({1955| 1 W.L.R. 1025 ; ante, p. 581). 


The Factories Act, 1937, provides by s. 47 (1): ‘In every 
factory in which, in connection with any process carried on, 
there is given off any dust or fume . . . of such a character and 
to such extent as to be likely to be injurious or offensive to the 
persons employed, or any substantial quantity of dust of any 
kind, all practicable measures shall be taken to protect the 
persons employed against inhalation of the dust or fume . i 
The defendants had employed the plaintiff as a moulder in their 
iron foundry from 1934 to 1951. In January, 1951, he was 
certified as suffering from silicosis, which he had contracted 
from inhaling over a period fine silica particles given off at various 
stages in the process of dismantling the moulds. Up to the time 
of the plaintiff’s diagnosis it was not known that the “ loam sand ”’ 
used by the defendants gave rise to such danger. It was then 
discovered that though the visible dust, which was given off 
in substantial quantities, was not injurious, the invisible silica 
particles, when inhaled over a long period, gave rise to silicosis. 
Protective masks were provided for the moulders at one stage 
only of the dismantling process. On a claim by the plaintiff 
for breach of s. 47 (1), Donovan, J., held that the defendants had 
taken all practicable measures to overcome the dangers of which 
they knew at the time, and dismissed the action. The plaintiff 
appealed. 

SINGLETON, L.J., said that in view of the authorities the 
plaintiff did not now rely on the contention that the dust was 
“ injurious ’’ (which had been rejected by Donovan, J.), but relied 
on the fact, that had been established in evidence, that a 
“ substantial quantity of dust ’’ was given off during three of the 
operations in the moulding shop. That cast on the defendants 
a duty to take “ all practicable measures ’’ to protect the work- 
men. Onesuch measure was the provision of masks. Donovan, J., 
seemed to have thought that during one of the processes the 
plaintiff would be some sixty yards away from the source of the 
dust, whereas the evidence showed that he was about fifteen feet 
away. During two of the dusty processes the moulders were 
working either on, or in the neighbourhood of, the process ; 
only during the third process were they sent out of the shop. 
Masks were only provided for the men working in turn on one 
of the processes, while the rest stood around without masks. 
A practicable mask had been known for some time, though it 
might be difficult to make the men wear it for a sufficient time. 
When substantial quantities of dust were given off, the wearing 
of such a mask would have helped to prevent the inhaling of the 
dust. The ‘ practicable measures,’’ which the employers were 
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under a duty to take, were to provide respirators or masks fot 
the men whose duty required them to work at or near to the 
sources of the dust, to instruct the men to wear them at the 
requisite time, and to warn those not concerned to keep away 
The defendants had failed in that duty, and the appeal should 
be allowed. 

JENKINS and Parker, L.JJ., agreed. Appeal allowed 

APPEARANCES: F Atkinson, Q.C., and G. Heilpern (W. H 
Thompson) ; H. I. Nelson, Q.C., and C. M. W. Elliott (Carpenters, 
for S. Keogh & Co., Bolton). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1252 

COAL MINES: DUTY OF EMPLOYERS TO MINERS 

SECURING ROOF AND SIDES OF WORKING PLACE 

Walsh v. National Coal Board 
Evershed, M.R., Birkett and Romer, L.JJ. 4th November, 1955 

Appeal from Stable, J. 

The plaintiff was injured by a stone which fell on him while he 
was working in a mine owned by the board. At the time of the 
accident the plaintiff, who was employed as a lipper, was one of 
a party engaged in enlarging and constructing the working 
roadhead to the coal face after shots had been,fired to rip down 
the roof. The plaintiff’s job was to clear the debris and to 
pack it into the side of the road head. The stone which fell on 
him had been spragged up by the chargehand and another work 
man after an unsuccessful attempt had been made to dislodge it 
The plaintiff brought proceedings against the National Coal 
Board alleging negligence and breach of the duty impostd on 
employers by s. 49 of the Coal Mines Act, 1911. Stable, J., 
dismissed both claims and the plaintiff appealed 


Romer, L.J., delivering the first judgment, said Stable, J., 
had rightly dismissed the claim founded upon common-law 
negligence since the evidence was that the stone was properly 
spragged and that spragging was in accordance with the best 
mining practice. There was no breach of statutory duty because 
irrespective of whether this was or was not “ repair ’’ of a working 
place, the absolute duty imposed by s. 49 of the Act of 1911 
did not apply to persons engaged in performing the obligation 
laid on employers by that section of providing a safe roof and 
sides (see, in relation to “repair’’ of a working place, an 
observation of Lord Asquith of Bishopstone in Stapley v. Gypsum 
Mines, Lid. {1953} A.C. 663 which was applied in Wraith v 
National Coal Board {1954|) 1 W.L.R. 264, and see Edwards v. 
National Coal Board {1949} 1 K.B. 704, in which it was held that 
the duty in question was absolute). If the board had committed 
a breach of the duty imposed by s. 49, so far as civil liability was 
concerned, they would have been excused, for the evidence was 
that the chargehand had adopted the only method of dealing 
with the danger of the stone falling which was reasonably open 
to him in accordance with ordinary mining practice, and he had 
performed it sufficiently and efficiently. At the relevant time, 
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that is when the decision to deal with the danger was taken, the 
board, through the chargehand, had taken every step which was 
‘ reasonably ’’ practicable to avoid or prevent a breach of the 
statutory duty (see Marshall v. Gotham Co., Ltd. {1954} A.C. 360). 

EVERSHED, M.R., and Birkett, L.J., agreed that the appeal 
should be dismissed. [Evershed, M.It., added that, in his opinion, 
the work being performed by the plaintiff was “‘ repair’’ of a 
“ working place ’’ within the meaning of s.49. Appeal dismissed. 

APPEARANCES: Fvancis S. Laskey and J. D. F. Moylan (Bryan 
O’Connor & Co.) ; Gerald Gardiner, Q.C., and Graham Swanwick 
(Donald H. Haslam). 


[Reported by Miss E. DanGerriexp, Barrister-at-Liw) [3 W.L.R. 829 


DIVORCE: REFUSAL TO EXERCISE DISCRETION: 
REFUSAL OF LEAVE TO AMEND ANSWER 
Burford v. Burford 


Denning, Hodson and Morris, L.JJ. 14th November, 1955 


Appeal from Mr. Commissioner Edgedale, Q.C. 

A husband petitioning for divorce on the ground of his wife’s 
alleged desertion asked the court to exercise its discretion under 
s. 4 of the Matrimonial Causes Act, 1950, in his favour in respect 
of his adultery with a named woman. By her answer the wife 
denied the desertion but did not pursue her defence until at the 
hearing the husband admitted to further adultery with another 
woman. The wife thereupon applied for leave to amend her 
answer in order to ask for a divorce on the ground of her husband’s 
adultery. ‘he commissioner refused leave to amend (a) because 
the husband did not consent to it, and (b) because the second- 
named woman would not like to be named in the wife’s cross 
petition. He made no finding on desertion, refused the exercise 
of the court’s discretion to the husband, and refused the wife leave 
to amend her answer. The husband appealed. 

Hopson, L.J., said that the commissioner was not entitled to 
refuse to exercise his discretion without first coming to a con- 
clusion whether or not desertion had been proved, for the proviso 
4 of the Matrimonial Causes Act, 1950, ‘‘ that the court 
may dismiss the petition if it finds that the petitioner has 
during the marriage been guilty of adultery ’’ only came into 
operation where the court was satisfied on the evidence that the 
petitioner’s case had been proved. That was not only right on 
the plain reading of the statute but made good sense as well 
On the wife’s application for leave to amend her petition, his 
lordship said that though it was in the discretion of the court to 
decide whether or not leave to amend should be given, no good 
reason had been given in this case for refusing such leave. In all 
the circumstances, as the husband was anxious to have the finding 
on the issue of desertion and as the wife should have had leave to 
amend below, the only way of producing a just result was to order 
a new trial, when both parties would have an opportunity of 
having their cases heard together. The order of the commissioner 
should be set aside and a new trial ordered. 


to Ss. 


DENNING and Morris, L.JJ., agreed. Order set aside. New 
trial ordered. 

APPEARANCES: J]. E. S. Simon, Q.C., and C. J. T. Pensotti (Hall, 
Brydon, Egerton & [for Lloyd, Q.C., and John 


Mortimer (Savory, Pryor and Blagden), 


Nicholas) ; 


{Reported by Miss M. M. Hitt, Barrister-at-Law] {1 W.L.R. 1242 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


COLLISION: DAMAGES FOR DETENTION : 
ENHANCED FREIGHT RATES 
Dirphys (Owners) v. Soya (Owners) 
The Soya 


SHIPPING: 


Willmer, J. 7th November, 1955 


Motion in objection to the registrar’s report. 


The plaintiffs’ vessel Dirphys, while on a voyage to London for 
loading under a charter, dated 13th October, 1950, was in collision 
with the defendants’ vessel Soya. The Dirphys was diverted to 
Rotterdam for repairs, which occupied a period of twenty days. 
While the Dirphys was undergoing repairs the plaintiffs fixed their 
vessel under a charter, dated 18th January, 1951, for a voyage 
subsequent to the voyage on which the Dirphys was then engaged, 
and at a much enhanced freight rate, owing to a sharp rise in 
the freight market. The net rate of profit under the charter 
dated 13th October, 1950, was £144 3s. 10d. per day, and that 
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under the subsequent charter was £819 17s. 4d. The question 
for the court was the measure of damages to be awarded to the 
plaintiffs in respect of the detention of their vessel during the 
period of repair. 

WILLMER, J., said that the plaintiffs’ contention was to the 
effect that, in assessing the loss of profit that ought to be awarded 
to these owners for detaining the vessel during the twenty days 
of repair, regard should be had to the very substantial margin 
of profit earned upon this subsequent voyage. Moreover, their 
case went a little further than that because there were accounts 
in respect of two further voyages subsequent to the one to which 
he had referred, and, in the case of both these subsequent voyages 
also, a very high rate of profit was shown, averaging in both cases 
substantially more than {£800 per day. All the authorities 
recognised that questions of this sort must, in the last resort, 
resolve themselves into questions of fact. It was not, in the 
circumstances, particularly helpful to refer at length to authorities, 
but he would refer to two short statements which crystallised 
this question. The first statement was that of Bowen, L.]J., 
in The Argentino (1888), 13 P.D. 191: ‘ A ship is a thing by the 
use of which money may be ordinarily earned, and the only 
question in case of a collision is the use which the ship- 
owner would, but for the accident, have had of his ship and what 

the shipowner, but for the accident, would have earned by 
the use of her. Viscount Sumner, in The [kala {1929} A.C. 196, 
said: ‘‘ It has to be proved that, in doing the shipowner the 
wrong of laying his ship idle at the time in question, work, which 
she would otherwise have done during the time, went undone 
to his measurable loss or was only done by resorting to other 
expedients at a measurable outlay.’’ He emphasised the use in 
two places of the word ‘‘ measurable ’’ for the purpose of stressing 
what was implicit in Bowen, L.J.’s words, that loss of profit 
was a matter to be proved or measured with reasonable certainty 
and not a matter on which the court was entitled to speculate. 
The plaintiffs contended that they had proved a loss of over 
{800 a day for twenty days as a matter of reasonable certainty. 
It might very well be true that, but for the collision, the Dirphys 
would have started her profitable Far Eastern trading twenty 
days earlier than in fact she did; but whether in the long run 
the plaintiffs would have been any better off had been left on 
the evidence as a matter of complete speculation. These 
considerations tended to confirm the view of the registrar that 
the loss of profit at this very enhanced rate which the plaintiffs 
were claiming on the basis of the subsequent charter-parties 
into which they had entered was too speculative and remote 
to be taken into consideration as a consequence in law of the 
detention in respect of which this claim arose. The only question 
therefore was whether he ought to leave the award of damages 
as it was, namely, calculated on the basis of the profit actually 
earned in the course of the voyage on which the vessel was engaged 
at the time of the collision, or whether he ought to look to the 
period both preceding and succeeding the collision voyage and 
average the daily profjts so as to get a fairer basis of comparison. 
He had come to the conclusion that he could not say that the 
registrar was wrong in arriving at the figure of £144 per day 
and, accordingly, he dismissed the objection and confirmed the 
Registrar’s report confirmed. Leave toappeal 


” 


registrar's report. 
granted. 

K. S. Carpmael, Q.C., and R. F. Stone (Holman, 
H. V. Brandon and D. L. Rait (Thomas 


APPEARANCES : 
Fenwick & Willan) ; 
Cooper & Co.). 

(Reported by Mrs. Ireng G. R. Mosgs, Barrister-at-Law] [1 W.L.R. 1246 


DIVORCE: APPLICATION TO RESCIND DECREE NISI 
AND SUBSTITUTE DECREE OF JUDICIAL SEPARATION 
Davies v. Davies 


Karminski, J. 9th November, 1955 

Summons for rescission of decree nisi of divorce and substitution 
of a decree of judicial separation. 

The wife was granted a decree nisi of divorce in an undefended 
suit on the ground of adultery in April, 1954. At the time 
of the decree she was living with the husband and the three 
children of the marriage in the matrimonial home, a flat in a 
house owned by the husband; and she continued to live in the 
home after the decree and to act as a housekeeper for the 
husband, but no more. No sexual relations of any kind took place 
between the parties after the decree nisi had been pronounced. 
The wife stated in her affidavit that she was afraid that if the 
decree nisi were made absolute the husband would quickly—if 
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turn her out ; and that she would then inevitably 
find difficulty in obtaining suitable accommodation for the 
children and herself. She desired, therefore, to be in a position 
where she and the children could not be compelled to leave 
their present home ; and she stated that that was the reason why 
she had stayed on and acted as the husband’s housekeeper. It 
appeared that the husband spent a good deal of his time away 
from home on business. The summons was adjourned on 
17th June, 1955, for the assistance in argument by the Queen’s 
Proctor. The husband, who did not appear either at the original 
or the adjourned hearing, wrote a letter to the Queen’s Proctor 
after the adjournment in which he adopted a wholly negative 
attitude, and said that he merely desired some sort of final 
decision. He did not oppose the application. 

KARMINSKI, J., said that the husband’s failure to oppose the 
application was a matter of some importance. There could be 
no doubt in law that if the decree were made absolute the wife 
would have no rights to continue to reside in the flat. The wife’s 
attitude was that she did not mind whether she was divorced or not: 
what she wanted was to be safeguarded in her occupancy of the flat. 
Had she originally petitioned for a decree of judicial separation 
on the ground of her husband’s adultery she would have obtained 
such a decree. It had been suggested on behalf of the Queen’s 
Proctor that the real test in such a matter was this: was there 
any reason, having regard to all the circumstances of the par- 
ticular case, why the court should not alter the decree granted 
to the wife ? In the view of the Queen’s Proctor, there were no 
grounds on which the court could refuse in the present case. 
His lordship referred to Jeffrey v. Jeffrey [1951] P. 32, and said 
that he was satisfied that the wife had put her reasons fully and 
properly before the court. She said, in terms: ‘‘ What I want 
is to secure the home for myself and the children.” It was not 
acase in which there was any suggestion (as there was in Jeffrey 
v. Jeffrey) that the wife, by making such an application, was 
putting some pressure of a financial kind on the respondent 
husband. The husband, unlike the husband in Jeffrey v. Jeffrey, 
had made no cross-application for the decree to be made absolute. 
He appeared to have adopted a wholly neutral attitude in this 
dispute. In his (his lordship’s) view, the test suggested on 


not at once 


behalf of the Queen’s Proctor was the right one, and he asked 


himself this question: was there really, after considering the 
facts, any reason why the court should not exercise, its discretion 
in favour of the wife? There were no grounds on which, 
exercising the discretion judicially, the present application could 
be refused, and it would therefore be granted. Decree nisi 
rescinded. Decree of judicial separation. 

APPEARANCES: K. Bruce Campbell (The Law Society Divorce 
Department (G. E. C. Dougherty)); James Comyn (The Queen’s 


Proctor). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [3 W.L.R. 840 


COURTS MARTIAL APPEAL COURT 


MILITARY LAW: INVESTIGATION OF CHARGE BY 
COMMANDING OFFICER: WHETHER JUDGES’ RULES 
APPLY TO COURTS MARTIAL 
R. v. Harris-Rivett 
Lord Goddard, C.J., Pearce and Pearson, JJ. 
7th November, 1955 

Appeal against conviction. 

The appellant, a regular army officer, was stationed at the 
School of Infantry, Warminster, where, on 28th January, 1955, 
on being charged with an offence under the Army Act committed 
in Berlin in December, 1954, he was taken into military custody. 
On the same day the appellant made a formal written request to 
the commandant of the School of Infantry requiring that the 
charge be investigated by him as commanding officer. The 
appellant was taken to Berlin where on 30th January, 1955, he was 
attached to a regiment then in Berlin ; the commanding officer of 
that regiment investigated the charge and decided that it should 
be proceeded with, and the appellant was duly tried by a properly 
convened court martial sitting in Berlin. At the trial the evidence 
of an officer of the military police, relating to answers given by the 
appellant to questions put to him at an interview which the 
appellant had attended in obedience to an order given to him by 
a superior officer, was admitted, although no caution had been 
administered at the beginning of the interview. The appellant 
appealed against conviction on the grounds (1) that at all material 
times his commanding officer within the meaning of ss. 45 (5) 
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and 46 (1) of the Army Act was the commandant of the School 
of Infantry at Warminster and that, therefore, there had been ; 
failure to afford to him his right under those sections to hav the 
charge investigated by his commanding officer which deprived 
the court martial of jurisdiction; and (2) that the evidence of 
the officer of the military police was improperly admitted because 
the failure to administer a caution amounted to a non-compliance 
with the judges’ rules. 

LorD GODDARD, C.J., giving the judgment of the court, said 
that a serving officer might be under a variety of commanding 
officers from the time when he entered the until he left 
it, and the Act did not say what commanding officer was to 
investigate the charge, and it was quite clear that the comma 
officer who might be the commanding officer at the 
arrest might not be the commanding officer to ¢ 
investigation. If no commanding officer had investigated the 
charges it might be said, although the court was not 
the point, that that might have affected the jurisdiction of 
court martial, but in the present case an investigs 
and the commanding officer who carried out the inv 
was the commanding officer of the regiment to which thx 
lant was temporarily attached ; in the opinion of the court 
question as to jurisdiction arose. Although no doubt the rules 
of evidence applying to a civilian case applied to a court martial, 
and although it was true that the judges by resolution laid down 
certain rules known as the judges’ rules with regard to confes 
sions, it was a matter for the Army Council to decide whether 
those rules were to be applied to a court martial, and the court 
could well see that in some cases they coul not be applied without 
some qualification. The court martial wé » properly directed by 
the judge advocate ; they had had to « sae whether the state 
ment was a voluntary statement and they came onclusion, 
having heard the evidence, that it was. There was no reason, 
therefore, for the court to interfere and on both g 
failed. Appeal dismissed. 

APPEARANCES: Brian 
Nettleship o Butt) ; E. 


Services). 
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moment of 
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Lams, Barrister-at-Law] [3 W.L.R. 823 


[Reported by Miss J. F. 


LINCOLN CONSISTORY COURT 
ECCLESIASTICAL LAW: FACULTY: PROPOSAL TO 
CONSTRUCT FOOTPATH AND BUS SHELTER ON 
DISUSED BURIAL GROUND 

In re St. Mark’s Church, 
MacMorran, Q.C., Ch. 21st 
Petition for a faculty. 


3y s. 3 of the 


Lincoln 
November, 1955 

hall 
burial 


Disused Burial Grounds Act, 1884 It 
not be lawful to erect any buildings upony any disused 
ground except for the purpose of enlarging a church, chapel, 
meeting house or other place of worship.’’ By t of the 
Spaces Act, 1887, the expression “ building ’’ includes a temporary 
or movable building. The churchwardens of a church and a 
motor omnibus company petitioned the consistory court for a 
faculty enabling them to convert part of the churchyard, a 
disused burial ground, into a footpath which was to form an 
extension of an existing omnibus station. Over the 
was to be suspended a roof supported by pillars which 
stand within the area of the churchyard 

MacMorran, Ch., said that the proposals were adv 
to all concerned, and if the question 
discretion it would be proper to grant a 
contended that the roof was not a “ building ’’ 
of the Act of 1884, as it was not supported by the consecrated 
land. But the cases showed that a strict compliance with the 
Act was required. In St. Nicholas Acons v. L. 
A.C. 469 it was held that an electric transformer 
into the soil of a churchyard building 
churchyard. So far as the roof concerned, the ] 
must fail, as it must be regarded as part of a building he 
proposal to construct a footpath was unobjectionable, as Jn 
Bideford Parish {1900} P. 314 showed that a faculty might be 
granted for the use of consecrated land to widen a highway, and 
there was no objection to paving such land, so long as it was not 
raised into a kind of platform which might amount to a building 
Faculty refused in part. 

APPEARANCE: W. S. Wigglesworth (M. H. B 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 
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SURVEY OF THE WEEK 


ROYAL ASSENT 


The following Bills received the Royal Assent on 


22nd November :— 
Food and Drugs 
London County Council (Loans) 
Post Office and Telegraph (Money) 
Rural Water Supplies and Sewerage (No. 2) 
Validation of Elections (No. 3) 


HOUSE OF LORDS 


PROGRESS OF BILLS 


Read Second Time :— 


Education (Scotland) Bill [H.L.] [24th November. 


HOUSE OF COMMONS 


A. PRoGREsS OF BILLS 

Read First Time :— 

Teachers (Superannuation) Bill [H.C.] [25th November. 

To amend the Teachers (Superannuation) Acts, 1918 to 1946, 
and so much of the Education (Scotland) Acts, 1939 to 1953, 
as relates to superannuation and to the employment of teachers 
over the age of sixty-five years; and for purposes connected 
therewith. 

Underground Works (London) Bill [H.C.] [22nd November. 

To vest in the Minister of Works certain underground works 
constructed in London during the recent war as air-raid shelters, 
together with other works connected therewith and land adjacent 
to those works; and for purposes connected with the matter 
aforesaid. 


Read Second Time :— 
Edinburgh Corporation Order Confirmation Bill [H.C.] 
[25th November. 
Housing Subsidies Bill [H.C.] {21st November. 
Leeward Islands Bill [H.L.] {24th November. 
Local Government (Street Works) (Scotland) Bill [H.C.] 
[25th November. 
Small Lotteries and Gaming Bill [H.C.] [25th November. 
Read Third Time :— 
Diplomatic Immunities Restriction Bill [H.C.] 
(24th November. 
Expiring Laws Continuance Bill [H.C.] [24th November. 


In Committee :— 


Finance Bill [H.C.] [23rd November. 


B. QUESTIONS 
NoIsE (LEGAL REMEDIES) 

The Home SECRETARY, in a written reply, gave the following 
details of legal remedies and administrative arrangements dealing 
with excessive noise :— 

Statutcry provisions and other legal remedies dealing with noise in 
general :— 

Nuisance by noise, if sufficiently great, may be dealt with on 
indictment as a misdemeanour at common law. Civil proceedings 


OBITUARY 


Mr. E. L. BROWN 
Mr. Elisha Leigh Brown, retired solicitor, of Southport, died 
on 24th November, aged 90. He was admitted in 1888. 


Str AMOS BROOK HIRST 
Sir Amos Brook Hirst, solicitor, of Huddersfield, formerly 
chairman of the Football Association Council, died on 
26th November, aged 76. He was admitted in 1901 and was 


Registrar of the joint county court districts of Huddersfield and 
Halifax from 1927 to 1949. 


In 1943 he was appointed Registrar 
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may be taken for an injunction to restrain a person from making 
an unreasonable noise. Many local authorities have local Act 
powers under which any excessive or unreasonable or unnecessary 
noise which is prejudicial to health or a nuisance is a statutory 
nuisance which may be dealt with summarily under Pt. IIT oj 
the Public Health Act, 1936. 





Statutory provisions and administrative arrangements dealing with} 
particular kinds of noise :— 

Shouting, etc., in streets. 

Section 54 of the Metropolitan Police Act, 1839. q 

3yelaws have been made by many local authorities outside § 
the Metropolis under s. 249 of the Local Government Act, 1933 
dealing with noisy instruments and singing in streets, and street § 
shouting and hawking. 

Motor vehicles. 

Regulations 20, 77, 81, 82, 84, 85 and 91 of the Motor Vehicle 
(Construction and Use) Regulations, 1955 (S.I. 1955 No. 482). 

Aviation. 

Article 56 of the Air Navigation Order, 1954 (S.I. 1954 No. 829) | 
and Regulation 230 of the Air Navigation (General) Regulations, | 
1954 (S.I. 1954 No. 925). [25th November. 





STATUTORY INSTRUMENTS 


County of Lincoln, Parts of Lindsey (Electoral Divisions) © 
Order, 1955. (S.I. 1955 No. 1731.) 3 
Import Duties (Drawback) (No. 7) Order, 1955. (S.I. 1955 


No. 1734.) ; 

Milk (Special Designations) (Specified Areas) (No. 2) Order, 1955 
(S.1. 1955 No, 1715.) 53d. 

Purchase Tax (No. 5) Order, 1955. (S.I. 1955 No. 1735.) 

Safeguarding of Industries (Exemption) (No. 8) Order, 1955 
(S.I. 1955 No. 1711.) 

Stopping up of Highways (Bedfordshire) (No. 5) Order, 1955 
(S.I. 1955 No. 1737.) 

Stopping up of Highways (County of Southampton) (No. 5 
Order, 1955. (S.I. 1955 No. 1733.) 

Stopping up of Highways (Devon) (No. 4) Order, 1955. 
1955 No. 1705.) 

Stopping up of Highways (Gloucestershire) (No. 11) Order, 1955 
(S.I. 1955 No. 1728.) 


(S.1 


Stopping up of Highways (London) (No. 49) Order, 1955. (S.1 
1955 No. 1729.) 

Stopping up of Highways (London) (No. 50) Order, 1955. (S.I 
1955 No. 1707.) 

Stopping up of Highways (Rochdale) (No. 1) Order, 1955. (S.1 


1955 No. 1730.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 6 
Order, 1955. (S.I. 1955 No. 1732.) 

Stopping up of Highways (Worcestershire) (No. 7) Order, 1955 
(S.I. 1955 No. 1706.) 

Tarbet-Inveraray-Lochgilphead-Oban Trunk Road (North of 
Kilmetfort) Order, 1955. (S.I. 1955 No. 1710.) 

Water Byelaws (Extension of Operation) (Scotland) No. 2 
Order, 1955. (S.I. 1955 No. 1718 (S. 140).) 
Any of the above may be obtained from the Government 

Sales Department, The. Solicitors’ Law Stationery Society, Ltd. 

21 Red Lion Street, W.C.1. The price in each case, unless 

otherwise stated, is 4d., post free. ] 





of Dewsbury County Court and District Registrar of the High 
Court of Justice in Dewsbury. He was awarded the O.B.E. in 
1948, was made a Chevalier of the Legion of Honour in 1953 and 
was knighted in 1954. 


Mr. L. S. M. WELLS 
Mr. Leonard Stanley Melville Wells, retired solicitor, of 
Southwark Street, London, S.E.1, died on 25th November at 
Sandwich. He was admitted in 1893, and was a member of the | 
Court of Common Council of the City of London. 
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POINTS IN PRACTICE 


Income Tax, Schedule A—CHANGE OF OCCUPIER 

Q. (1) Does s. 106 of the Income Tax Act, 1952, and particu- 
larly para. (c) of that section, mean that a purchaser cannot be 
liable for any Schedule A tax up to the date he becomes the 
‘“occupier,’”’ as defined by s. 105 of that Act? (2) 
this mean that there is no longer any need to apportion 
Schedule A tax on completion ? (3) If so, is there any purpose 
in obtaining Form 688 before completion? (4) If Form 68n 
is not necessary so far as a purchaser is concerned (though it 
may well be a convenience as between a vendor and his Inspecto1 
of Taxes), is the reference to Form 68B in the printed form of 
requisitions on title published by the Solicitors’ Law Stationery 
Society, Ltd., of any value ? 

A. (1) No, it does not. One must consider both the tax for 
the current year of assessment and also that for any earlier years 
of assessment which might remain unpaid. Although Schedule A 
tax may be apportioned on a day-to-day basis for the purposes of 
apportionment between successive occupiers, yet as between the 
Crown and the occupier it falls due on Ist January in each year 
of assessment. Accordingly, if the purchaser becomes the 
occupier on 31st December, he will be liable to the Crown for a 
full year’s tax on the next day; if he becomes occupier on 
2nd January, he will not, subject to what is said below, become 
liable for 364 days. Accordingly, it is necessary to apportion 
Schedule A tax, if for no other reason, to adjust the current 
year’s tax. Turning next to any tax which might be due and 
unpaid at the time the purchaser becomes occupier: whether 
he can be made liable depends upon whether the unpaid tax 
was the ultimate liability of the previous occupier—as would 
be the case where the occupier was the freehold owner—or whether 
the previous occupier was entitled, in whole or in part, to deduct 
the tax from rent payable to his landlord. If there was a bene- 
ficial occupation in that the previous occupier was paying a 


If so, does 


, tent less than the annual value, then some part, but not all, 


of the tax would fall to be ultimately borne by him. The 
Income Tax Act, 1952, s. 106, provides by provisos (a) and (b) 
that the previous occupier will, and the new occupier will not, 
be liable for earlier unpaid tax where that tax fell to be ultimately 
borne by the previous occupier, and proviso (b) provides that the 
new occupier will be liable, with a right of deduction for his rent, 
where the tax did not so fall to be ultimately borne by the 
previous occupier. (2) For the reasons given above there is 
such a need. (3) Yes. (4) Yes. 


Debenture Creating Charge on Future-Acquired Property 
TITLE ON SALE OF SUCH PROPERTY 

Q. In August, 1950, a limited company issued a debenture 
under seal in favour of a bank and the relevant words are as 
follows : ‘‘ The company as beneficial owner hereby charges 
all its undertaking goodwill and other property whatsoever and 
wheresoever both present and future The charge hereby 
created . shall be a fixed first charge by way of legal mortgage 
on its freehold and leasehold property The company will 
deposit with the bank all the deeds and documents of 
title relating to the company’s freehold and leasehold property 
for the time being.’’ In November, 1954, the company purchased 
the freehold land Blackacre and now wishes to sell part of that 
land. Should the bank be joined as a party to the conveyance 
from the company to the purchaser, and if so, in what capacity ? 
Is the debenture part of the title deeds of the property? If a 
company can create a charge on future property in this manner, 
is there anything to prevent an individual creating a similar 
charge on his future-acquired property ? 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1, 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 


Separate sheet, together with a stamped addressed 
| envelope. Responsibility cannot be accepted for the 


return of documents submitted, and no undertaking can be 
| given to reply by any particular date or at all. 





A. We think that the debenture creates a perfectly valid 
floating or equitable charge upon the then present and th 
future property of the company but, despite its wording, we are 
unable to see how it can possibly operate as a legal charg 
Looking at the matter from a practical aspect, it could not be 


L954 


thus protecti 


suggested that Blackacre was charged before November, 
in 1954 either the bank obtained the title deed 


itself, or, if it did not obtain the title deeds, it could only be 


protected by registration under the Land Charges Act, 1925 
Otherwise the company could, and it seems can, make a perfectly 
valid title If the bank now releases the title deeds and/or 
vacates the entry in the charges register the purchaser must 
obtain a sound title. Accordingly we do not think it necessary 
to join the bank or abstract the debenture as part of the title 
deeds. We see no reason why an individual should not create 
an equitable charge upon future property in this manner, and 
indeed, it is envisaged in Fisher and Lightwood on Mortgage 

7th ed., p. 15; and see also Fe Kelcey [1899] 2 Ch. 530 
Incidentally, we gain some support for our view that it must 
take effect only in equity from the suggestion in Fisher and 
Lightwood, loc. cit., that the ability so to bind future assets is 
a point of difference between a legal and an equitable charg 

Observe that whilst such a charge would always be enforced 


against the chargor at the suit of the chargee it would give thi 
latter no protection against third parties until he had either 
taken possession of the title deeds or registered his charge 


Infant—CONTRACT—SALE OF Motor CYCLE BY INSTALMENTS 
CLAIM FOR RETURN OF DeEposir AND PAtb INSTALMI 
Motor CycLE DAMAGED 

QO. We act for A, who sold a motor cycle to B at a price of £35 
B paid A 45 deposit, and agreed to pay the balance of £30 by 
instalments of ¢1 per week. There was no agreed provision that 
the full balance should become outstanding if default were made 
in payment of the weekly instalments There is no written 
agreement—the only writing being a receipt given by 4 for the £5 
deposit—referring to the purchase price and the method of 


It is presumed that the property in the vehicle passed 
It has now transpired that B 


payment. 
to B at the date of the agreement 


is an infant. £ made no representations as to her age, although 
A had no reason to suppose that B was not of full age. 2 ha 
paid three weekly instalments of £1 each, in addition to the £5 


deposit, but has now disclosed her age and has claimed the return 
of the £8 that she has paid. She is willing to return to 4 the 
vehicle, but she has used it for six weeks, and it is in a 
bad state of repair. It will probably cost about /20 to put the 
vehicle into the same state of repair as it was in at the date of 


some 


the sale What remedies has A against B*? Presumably A 
cannot sue B for the outstanding weekly instalments (whether 
those 1n arrear or not) We cannot see how 4 can claim the 
return of the vehicle from B, as the property in the vehicle has 
passed to B. Furthermore, it seems that B may well be justified 


in claiming the return of the 48 that she has already paid, even 
though she has done £20 worth of damage to the vehicle. Ther 


is no question of the vehicle being a “' necessary 


A. Our enquirers have become embroiled in real life in a 


theoretical controversy which the courts have not sati 


resolved (see Cheshire & Fifoot, Law of Contract, 3rd ed., pp. 336-8 

But we would say that Valentini v. Canali (1889), 24 O.B.D. 166 
shows that B cannot recover her /8, as she has benefited by the 
use of the motor cycle. A can presumably not sue for damage to 
the cycle even in tort and even supposing that the cycle remain 
his property, for any damage seems to be connected with the 
purported contract. As to whether the property passed, that 
could not have happened under any contract, for the contract 
is void (Infants’ Relief Act, 1874, s. 1). Lush, J., in S \ 

Wilson [1913] 2 K.B., at p. 246, expressed his satisfaction that 
the whole transaction was not avoided by the invalidity of the 
contract and said that the property in such circumstances passed 
by delivery. Though these words of Lush, J., were obrler, they 
would undoubtedly be quoted if it became necessary to sue for 
the cycle in detinue. We make so bold as to say that they are 
unsound, and that a court might be pe rsuaded to put A_ back 
into possession of the property which neither he nor B intended 
should pass except by virtue of the contract Whether the 


litigation is worth the candle is not for us to say 
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Rent Restriction—INCREASE OF RENT CONSEQUENT ON INCREASE 


OF RAaTES—‘‘ ARREARS ”’ 
Q. A is the owner of a flat let to B. A as landlord pays the 
rates. The rates are raised by the local authority concerned 
on a number of occasions but A takes no action. Finally, A 


decides to serve a notice of increase of rent consequent upon the 
Are there any circumstances in which A could 
could have 


increase in rates. 
recover the arrears on the higher rental that he 
obtained if he had served a notice of increase earlier ? 

A. There are in our opinion no such circumstances, unless the 
case of a tenancy agreement specifically entitling the landlord 
to increase rent by reference to increased rates be counted as 
one of them (see the Housing Repairs and Rents Act, 1954, 
s. 44 (3)) Apart from such circumstances, the Increase of 
Rent, etc., Restrictions Act, 1920, s. 3 (2), would, in our view, 
prevent A from recovering such “ arrears.”’ 


Rent Restriction—DETERMINATION OF CONTRACTUAL TENANCY 
SO AS TO PREVENT TENANCY TWICE PASSING ON DEATHS 
Q. L is the owner of a house erected about 1935, which was 


let at the outbreak of the last war at £1 per week, tenant paying 
rates. No increases in the rent have ever been made, the tenant 
paying the increased rates in accordance with the terms of his 
tenancy, and, accordingly, the tenancy remains a contractual 
one to-day. It is thought that in the event of the tenant’s death, 
L could obtain possession if he acted promptly, but L has no 
desire to adopt this procedure if it would result in the ejection 
of the tenant’s widow from the premises. L is, however, anxious 
to avoid any other person (such as a child of the tenant) obtaining 
the protection of the Rent Acts after the deaths of the tenant 
and his wife. Should LZ now serve a notice to quit on the tenant 
in order to convert the tenancy from a contractual to a statutory 
one, and thus prevent the tenancy passing more than once ? 


A. We agree that if the contractual tenancy be not determined 
and the tenant’s wife survives him, she would (unless he left the 
tenancy to someone else, possibly a younger person !) become a 
protected contractual tenant and the ultimate result (in either case) 
might be that yet a third person would qualify for protection. 
Also that the simplest way of preventing this would be to serve 
an ordinary notice to quit. This can be accompanied by a letter 
saying that the landlord does realise that the tenant may elect 
to retain possession under the Increase of Kent, etc., Restrictions 
Acts. A less direct but possibly less disturbing method is to 
effect some small improvement to the premises and then serve 
notice of increase of rent under the Increase of Kent, etc., 
Restrictions Act, 1920, s. 2 (1) (a), as amended by the Rent, etc., 
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Restrictions (Amendment) Act, 1933, s. 7; 


which notice would 
have the effect of determining the contractual tenancy (Rent 
Restriction (Notice of Increase) Act, 1923). 


BREACH OF COVENANT TO REPAIR— 
IN SERVING NOTICES AND CARRYING ON 
NEGOTIATIONS 


Landlord and Tenant 
EXPENSES OF LESSOR 


Q. We act for a freeholder who has served a schedule of 
dilapidations with the accompanying notice under s. 146 of the 
Law of Property Act, 1925. The lease has some nine years to 
run so that the usual notice under the Leasehold Property Repairs 
Act, 1938, was incorporated in the s. 146 notice and in fact a 
counter-notice under this Act has been served by the lessee. 
After considerable negotiation and correspondence, the lessee 
has now agreed to do some of the work in the schedule which 
we are of the opinion is all that the court would probably order 
if an application were made under the 1938 Act. We are 
concerned about the costs that our client has incurred in con- 
nection with the service of the notice and the negotiations that 
followed, as under s. 2 of the 1938 Act no costs or expenses can 
be recovered without the leave of the court. Will you please 
let us know whether it is possible to make an application to the 
court for the sole purpose of asking for an order that the lessee 
pays the costs and expenses incurred in connection with the 
notice, and, if so, whether such an order is likely to be made. 
The lease itself is in an old form and does not provide that the 
costs of obtaining relief from forfeiture proceedings, whether 
granted by the court or otherwise, will be paid by the lessee. 


A. We do not know of any authority directly in point, but in 
our opinion, while proceedings cannot be taken simply for an 
order for ‘‘ costs ”’ 
freeholder could make an ordinary application for leave to 
proceed under s. 1 (3) (as he could establish one or more of the 
grounds set out in subs. (5)) and intimate his willingness to 
accept a conditional order or conditional refusal of an order 
under subs. (6), the terms of the order or refusal making proper 
provision for the expense incurred by him. We are loath to 
express any opinion on likelihood, but consider that the freeholder 
could make a strong case by referring to (i) the Law of Property 
Act, 1925, s. 146 (3), with its provision for costs and expenses 
when relief is granted—-and the case would not be one in which, 
as happened in that of Nind v. Nineteenth Century Building 
Society (1894! 2 O.B. 226, the breach has already been remedied, 
and to (ii) Ottway v. Jones [1955] 1 W.L.R. 706; ante, p. 432 
(C.A.), as showing that even a “‘ successful ’’ party may, if by his 
conduct he put the other party to expense in order to establish 
that other party’s rights, be ordered to compensate the other party. 


NOTES AND NEWS 


Honours and Appointments 

The Queen has been pleased to approve the appointment of 
Mr. C. G. X. HENrR1IQUES, Attorney-General, British Honduras, 
to be a Puisne Judge in Jamaica. 

Mr. Tuomas HENRY PARKER has been appointed Official 
Receiver for the Bankruptcy District of the County Courts of 
Cardiff and Barry; Blackwood, Tredegar and Abertillery ; 
Newport (Mon.); Pontypridd, Ystradyfodwg and Porth; and 
the Bankruptcy District of the County Courts of Swansea ; 
Aberdare ; Aberystwyth; Bridgend ; Carmarthen ; Haverford- 
west ; Merthyr Tydfil; and Neath and Port Talbot. 

Sir LEONARD STONE, O.B.E., has been elected treasurer of 
Gray’s Inn for the year 1956 in succession to The Right Hon. 
Sir Hartley Shawcross, Q.C., M.P., who has been elected 
vice-treasurer for the same period 


Personal Notes 
Mr. Donald Griff Crombie, solicitor, of Wolverhampton, was 
married on 19th November to Mrs. Vera Flora Smithdale, of 
Wolverhampton. 


Miscellaneous 
EXTENSION OF LEGAL AID TO THE COUNTY COURTS 
The Lord Chancellor will address a meeting to which all 
solicitors are invited at The Law Society’s Hall on Monday, 
5th December, at 5 p.m. on the subject of the extension of legal 
aid to the county courts 


DOUBLE TAXATION 


FEDERATION OF RHODESIA AND NYASALAND 


It is announced that a Double Taxation Agreement between 
the United Kingdom and the Federation of Rhodesia and 
Nyasaland was signed in London on 25th November. The 
agreement, which requires the approval of the Parliament of the 
United Kingdom and of the Federal Assembly, provides for the 
avoidance of double taxation on income and profits, and is 
expressed to take effect from 1st April, 1953. 
will supersede the existing agreements and arrangements with 
the constituent territories. It is in general similar to the one 
which has been in force for some years 
Kingdom and Southern Rhodesia (S.R. & O., 1946, No. 1886). 
A draft Order in Council containing the full text will be published 
shortly by H.M. Stationery Office. 
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